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"I chose not to pursue justice through the courts, and instead to 
continue with the life-saving therapy I was receiving. 

What an awful and impossible choice to make.”i 

 
“We know the crime of rape is one of power and control, and what 

better front row seat can a rapist have, 
 but to their victims’ therapy notes.”ii 

 

A. Overview 

Dublin Rape Crisis Centre proposes the introduction of a form of statutory privilege in respect of the 

counselling, therapy and mental health records of complainants/victims in sexual offence trials 

(‘protected confidences’). The proposal would confer a presumption of confidentiality on protected 

confidences which would shield against disclosure other than through the narrow regulated ‘disclosure 

by narrative’ regime set out in the proposal.  

Put into practice, this would entail a guarantee to survivorsiii of sexual violence that the person alleged to 

be responsible for their assault will never have access to their raw, physical counselling notes and other 

protected confidences through the criminal justice system.  

Where a Court is satisfied that relevant thresholds have been met, it may order the preparation of a 

discrete review of a complainant/victim’s protected confidences by one independent lawyer whose report, 

‘the protected confidence narrative’, may be made available to the parties.  The protected confidence 

narrative would be strictly limited to containing an extract of any factual account of the offence in 

question and any information that is necessary to avoid a risk of an unfair trial. The Court may direct 
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amendment to the narrative to ensure it is limited to only these matters. The Court may then furnish the 

parties with a copy of the narrative, once it is satisfied, having read the narrative, that it ought to be 

provided as per the legislation. 

A filtering mechanism is built into the proposal to ensure that applications which are unlikely to meet the 

threshold for disclosure are refused at an early juncture so as to shield complainants/victims to the 

greatest extent possible from disclosure hearings. Only in cases where the Court is minded to grant 

disclosure would the complainant/victim be put on notice. They would then have a right to be heard and 

to appear before the Court with the benefit of free legal representation prior to any decision on disclosure. 

The protected confidence narrative would not be admissible as evidence in the trial. The information 

contained in the narrative may only be used in respect of the evidence given at trial with the leave of the 

Court.  

We believe this proposal is trauma-informed, human rights compliant and grounded in evidence. We are 

satisfied, based on legal advice, that it will ensure a more harmonious re-balancing of the rights of both 

the accused and the victim in a manner which is constitutionally compliant.  

We recognise that there are many views on how best to address the inadequate protection afforded 

counselling notes under the present system. We agree that survivors absolutely deserve to benefit from 

an absolute ban on anyone accessing their intimately private counselling notes/protected confidences. At 

the same time, we accept that an absolute ban would be unconstitutional  and we make our proposal as 

a means to secure the closest thing possible to an absolute ban at this point in time, which is an absolute 

ban on the accused person ever getting access to a survivor’s raw, physical counselling notes and other 

protected confidences.  

It is expected that this proposal would see the number of disclosure applications made in sexual offence 

cases reduce dramatically, with only a small number of disclosure hearings proceeding with the 

complainant/victim on notice. The worst outcome survivors would face is that, in exceptional cases, the 

Court may order disclosure for the purposes of a protected confidence narrative. Whilst not perfect, we 

believe, based on discussions with survivors, that this regime offers the best form of constitutionally viable 

protection available in the current legal climate. 

As an organisation, Dublin Rape Crisis Centre remains committed to bringing about a survivor-centred 

criminal justice system and will keep the question of disclosure under continuous review to secure further 

improvements where possible.  

We urge the Minister for Justice to adopt this proposal in the Criminal Law and Civil Law (Miscellaneous 

Provisions) Bill 2026 so as to squarely address the situation presently pertaining to the disclosure of 

counselling notes in sexual offence trials, which has been described by the Supreme Court as profoundly 

problematic.iv 

A brave and innovative response is demanded in this area if we are to ensure real care and healing for 

victims of sexual violence alongside effective and rights-compliant punishment of perpetrators.   



   
 

  3 

 

Table of Contents 

A. Overview ............................................................................................................................................... 1 

B. Operation of the statutory privilege and disclosure by narrative regime ............................................ 4 

C. Making the case for a disclosure by narrative regime .......................................................................... 7 

         Introduction ...................................................................................................................................... 7 

         DRCC Proposal .................................................................................................................................. 9 

         The pitfalls of current legislative responses (including qualified privilege) ..................................... 9 

         Rationale for ‘disclosure by narrative’ regime for counselling notes ............................................. 12 

         A clear rights-based case for survivor-centred reform ................................................................... 14 

         Provisions to avoid miscarriage of justice from arising .................................................................. 18 

D. Features of the proposed s.19A ‘Disclosure by Narrative’ Regime .................................................... 19 

E. Other personal records ....................................................................................................................... 30 

F. Conclusion ........................................................................................................................................... 32 

ANNEX 1: Draft legislation .......................................................................................................................... 33 

Endnotes ................................................................................................................................................. 38 

 

 

 

  



   
 

  4 

 

B. Operation of the statutory privilege and disclosure by narrative regime 

The form of statutory privilege proposed will introduce a disclosure mechanism which functions along the 

following lines (the full text of the proposed provision is set out at Annex 1): 

1) ‘Protected Confidences’ (capturing counselling, therapy and mental health communications and 

records) would be expressly recognised to be subject to a presumption of confidentiality reflecting 

their particular importance and specific protection under the law. [ss. (2)] 

 

2) In sexual offence trials, access to a complainant’s protected confidences can only be obtained 

through court order and only by way of a ‘protected confidence narrative’. There would, in 

practice, be a presumption against disclosure and protected confidences would no longer be 

routinely requested, gathered or disclosed by An Garda Siochána or the DPP. [ss. (2)]  

 

3) Where either the prosecution or the accused seeks disclosure of a protected confidence narrative, 

they must make a disclosure application to the trial court within 28 days of service of the book of 

evidence. [ss (3)] 

 

4) An application for disclosure must engage with the facts of the case and set out cogent reasons 

and grounds to establish that a protected confidence narrative is likely to be relevant to an issue 

at trial. General assertions will not suffice. [ss (3)] 

 

5) An application for disclosure must be notified to the opposing party/parties but not the 

complainant. [ss (4)] The Court will hold an oral hearing at which the defence and prosecution 

may make submissions. [ss (5)]   

 

6) In considering the disclosure application, the Court must have regard to a set of relevant factors 

together with the various interests at stake, including the possible harm to the complainant, the 

complainant’s right to confidentiality and dignity in the trial process, and the accused person’s 

right to a fair trial. The relevant matters that must be considered include the degree to which the 

applicant has engaged in the factual matrix of the case, the possible relevance and probative value 

of the narrative, the public interest that victims of sexual violence are not deterred from seeking 

timely and confidential counselling or from making or pursuing a criminal complaint, the interests 

of justice, and whether disclosure is sought based on a discriminatory belief or basis. [ss (5)] 

 

7) At this stage, the Court may determine to refuse the application for disclosure by narrative. This 

would then be the end of the matter (subject to appeal/judicial review), and the complainant 

would never face the prospect of a disclosure hearing. This allows unmeritorious applications to 

be filtered out at an early stage, especially applications which do not engage with the facts of the 

case or are based on general assertions.  
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8) However, in cases where the Court is minded to grant the disclosure application, the Court must 

put the complainant on notice of the application and afford them an opportunity to appear before 

the Court to make submissions. The complainant will be entitled to free legal representation for 

the purposes of the application. [ss (5)] 

 

9) After hearing all parties, the Court may refuse the application or may order the release of the 

complainant’s protected confidence to a member of the ‘Independent Review Panel’ for the 

purposes of drafting a protected confidences narrative. [ss (5)] 

 

10) Where the Court considers there would be a real risk of an unfair trial if disclosure was not ordered, 

the Court must order release of the protected confidence to a member of the Panel for the 

purposes of preparing a protected confidence narrative.  [ss (5)] 

 

11) The Independent Review Panel refers to an independent panel of barristers appointed by the 

Department of Justice who will be required to complete specialised training which should deal 

with trauma-informed practice, an understanding of counselling and therapeutic practice, rape 

myths and discriminatory beliefs and biases and fair trial protections.   

    

12) Where an order for disclosure is made, the complainant’s physical protected confidence records 

will be furnished to a member of the Independent Review Panel in a manner which ensures 

protection of the confidentiality attaching thereto. The Independent Review Panel Member (‘the 

Panel Member’) is the only person in the criminal trial process who will have sight of the content 

of a complainant’s protected confidences, save for occasional cases where the judge determines 

that it is necessary in the interests of justice for them to review the protected confidences. The 

Panel Member is entirely independent of the accused person, the prosecution and the 

complainant, and should have at least 5 years’ experience in the criminal justice system. [ss (7), 

(8), (12)] 

 

13) The Panel Member will, within a set period, prepare a protected confidence narrative that must 

only contain the matters set out in the legislation. At its core, the narrative will set out an extract 

of any account of the offence the subject of the proceedings that is contained in the protected 

confidence, as well as any further information that is relevant to the duty of the Court to prevent 

a risk of an unfair trial. The narrative should be discreet and targeted, based solely on the facts 

relevant to the offence.  [ss (6), (9)] 

 

14) Following review by the Court, and amendment where directed, the protected confidence 

narrative may be furnished to the parties to the proceedings unless the Court considers that 

disclosure is not warranted having regard to the matters at point 6 above (ss (5)). [ss (12)]  

 

15) Any party may seek further review by the Court, and possible amendment, where they have 

reason to submit that the narrative does not comply with the legislation. The Court may also direct 
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the Panel Member to attend the evidence given by the Complainant at the trial of the offence 

where the Court deems this necessary in the interests of justice. There are a series of further 

measures to ensure the fairness of the entire process. [ss (11), (12), (14)] 

 

16) A protected confidence narrative cannot be admitted into evidence at the trial. The leave of the 

Court must be obtained by any party that wishes to utilise the information contained in the 

protected confidence narrative during the examination or cross-examination of any witness at 

trial or in any pre-trial hearing.  [ss (10)] 

  

17) This process will be mandatory. The necessity for a full disclosure hearing however may be waived 

where the complainant consents to disclosure of a protected confidence or a protected 

confidence narrative. Such consent must be fully informed, based on legal advice and must be 

given directly to the Court by the complainant’s lawyer. The complainant may give their consent 

to the Court either in response to a disclosure application of which they have been put on notice, 

or by application of their own motion. [ss (5)(f)] 

 

18) The Complainant will be entitled to free legal aid in respect of applications under the amended 

s.19A, to include legal advice in respect of any potential consent the complainant may provide to 

the disclosure of a protected confidence or protected confidence narrative. [ss (17)] 

 

19) The proposal will require the Minister for Justice to carry out a review of the provision within 

three years of commencement so that there can be certainty it is having the intended positive 

effect. If indicated by such a review, necessary legislative amendments can be introduced. [ss (18)] 

 

Approach to other personal records 

20) In order to ensure the constitutionality of the proposed mechanism of disclosure by narrative, it 

is applicable only to the defined category of protected confidences broadly encompassing 

counselling, therapy and mental health records. That is the overall scope of the within submission.  

 

21) We include a limited submission at Section E below as regards other records that contain personal 

information for which the complainant has a reasonable expectation of privacy. 
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C. Making the case for a disclosure by narrative regime 

Introduction 

The appropriate manner by which a survivor's counselling notes may be utilised in criminal proceedings 

for sexual offences has been the subject of extensive debate and consideration in Ireland and elsewhere 

for many years. The evidence identifies that survivors experience real and significant harm by reason of 

the very possibility that the person responsible for their abuse could obtain a copy of their counselling or 

therapy notes during any criminal prosecution. We know this is the case because survivors have told us, 

bravely and loudly. 

“For all survivors of rape and sexual assault, the use of their counselling 

records in a trial is a second, more traumatising, more hurtful and more 

unforgivable violation – unforgivable because in contrast to the perpetrator, 

it comes at the hands of a system designed to protect us and calls itself justice.”   

- Sarah Grace, Survivorv 

Survivors have also told us that counselling is foundational to their healing, with a recent survey finding 

that 87% of respondents described counselling as extremely important or very important to their recovery, 

with numerous responses describing it as ‘life-saving’.vi 

The possibility that any counselling notes would be read and examined by the accused, and possibly a raft 

of other lawyers, can result in victims being: 

- Deterred from reporting the crime; 

- Deterred from assisting in the criminal prosecution (which will generally mean the prosecution 

will be discontinued); 

- Deterred from accessing timely therapeutic healing support; or 

- Deterred from speaking openly and freely in a counselling/therapy setting thereby denying them 

the full benefit of a healing remedy. 

In the event a survivor accesses counselling and supports a criminal prosecution, they must endure the 

acutely harmful and invasive impact of anticipating the possibility of their alleged abuser accessing their 

private inner-most thoughts and the delays and distress that arise from the scheduling and hearing of a 

disclosure application in an under-resourced criminal justice system. Thereafter, and if disclosure is 

granted, they face being subjected to questioning at trial intended to discredit and shame them. The 

entire process can be used by abusers to intimidate victims and discourage them from proceeding with 

criminal prosecutions.  

Significant societal harm is also caused by the current system which contributes to low levels of reporting 

and prosecution, undermines public safety and presents a clear barrier to achieving zero tolerance of 

sexual violence in Ireland.  
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The evidence is stark: fewer than 5% of adult victims who disclosed sexual violence reported to An Garda 

Síochána, vii  despite survey data indicating that a substantial proportion of the population have 

experienced sexual violence in their lifetime.viii Attrition remains a defining feature of the system, with 

between 70% and 80% of reported sexual offences not resulting in any charge or summons,ix only around 

one third of cases referred to the DPP proceeding to prosecution x  and approximately half of those 

resulting in conviction.xi These systemic failures are compounded by the fact that many victims delay 

reporting for years or decades,xii further illustrating the significant barriers to engagement with the justice 

system. 

 

In addition, there is a significant public health impact of not supporting victims of crime to heal in an 

appropriate and timely manner. Survivor-led researchxiii indicates that the risk of counselling notes being 

disclosed in criminal proceedings can deter victims from seeking therapy or delays access to support, with 

implications for recovery and mental health. Further research indicates that survivors of sexual assault 

face increased risk of suicidality and psychological harm, including post-traumatic stress disorder.xiv 

From the perspective of the professional bodies that produce the notes in question, there is broad 

agreement that the routine or indiscriminate use of informal therapy notes in legal proceedings is neither 

ethical nor clinically justifiable (see box below).xv The profession itself emphasises that therapy notes are 

not evidence.  Without proper safeguards, compelled access to counselling notes risks compounding 

trauma for victim-survivors.  

An effective solution is required.  

 

 

 

 

  

Psychological research and clinical experience demonstrate that trauma disrupts memory systems, 

impacting procedural, emotional, semantic, and episodic memory. Whilst the act of sexual violence 

breaches an individual’s integrity - bodily and psychologically - the impact is in what follows next: the 

whole disintegration of self, sense of safety in the world, and connection with those they once trusted. 

Survivors may communicate their experiences non-linearly or in fragments, particularly in the early 

stages of therapy. It is important to recognise that individuals who have experienced significant 

trauma often struggle to communicate what happened to them. This necessitates time, psychological 

safety, and continuity of care, all of which are undermined when clients cannot speak freely due to 

fears that their disclosures may later be used in legal contexts. 

- The Psychological Society of Ireland (1 July 2025), Position Statement on the Use of Therapy Notes 

in Legal Cases involving Rape and Sexual Assault in Ireland  
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DRCC Proposal   

DRCC has worked closely with legal counsel to identify a means by which the harmful impacts of the 

current disclosure regime can be ameliorated to the greatest extent possible whilst also ensuring 

protection of the rights of the accused to a fair trial under the Constitution. We have given very careful 

consideration to the matter and engaged with survivors, clients, therapists and support organisations 

working in the sector.  

In view of the legal advice received, DRCC urges the Minister to introduce a form of statutory privilege for 

protected confidences that entails an effective prohibition of disclosure in sexual offence trials other than 

by way of narrative. 

We attach hereto at Annex 1 the wording for a revised section 19A as drafted by experienced and senior 

legal counsel. 

Our legal advice is that this provision adequately protects the constitutional rights of the accused to a 

fair trial.  

Critically, we believe that this provision offers the strongest protection available to victims of sexual 

violence that would survive a constitutional law challenge.  

Comprehensive monitoring of the operation of the provision must be carried out and a review conducted 

by the Minister within 3 years of its commencement. This is imperative to ensure that the statutory 

privilege is operating as intended with only rare instances of disclosure by narrative being ordered by 

Court. Impact on trial progress and durations should also be tracked to ensure the operation of the regime 

is resulting in earlier and more focused progression of sexual offence trials and that no unintended delays 

arise.  A review will allow amendments to be introduced if necessary to strengthen the operation of the 

regime in practice.  

 

The pitfalls of current legislative responses (including qualified privilege) 

Access to counselling notes and other private and personal information relating to the complainant is 

increasingly sought and accessed in sexual offence proceedings in Ireland and in other jurisdictions.xvi 

Many common law countries, including Ireland by the introduction of s.19A in 2018, have adopted 

procedures which seek to regulate access by the defence and prosecution to a victim’s counselling notes 

and, in some instances, other private records.xvii In many places, these procedures mirror the broad 

provisions of section 19A in its current form or they go further and provide for a form of qualified privilege 

or a presumption of non-disclosure (such as is currently being considered in Ireland). 

In British Colombia, an Independent Systemic Review into the legal system’s treatment of intimate partner 

violence and sexual violence identified considerable concern that there is a rising use of private records 

and disclosure applications by men who use violence as a form of control and abuse. The review 
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recommended increased protection of communications between survivors and crisis workers to ‘thwart 

the weaponising of records applications in cases of gender-based violence.’xviii  

A country-wide systemic investigation was carried out in Canada by the Federal Ombudsperson for Victims 

of Crime (OFOVC) whose report, Rethinking Justice for Survivors of Sexual Violence: A systemic 

investigation, was published in November 2025. xix  The Review found that the very possibility of 

therapeutic records being disclosed was enough to cut survivors off from access to life-affirming care. As 

such, despite the enhanced disclosure regime in place in Canada, the evidence indicated a continuing 

chilling effect on survivors reporting sexual offences to the police and seeking treatment.  

In considering its recommendations for further reform, the OFOVC Review identified the importance of 

recognising that psychiatric, therapeutic and counselling records are distinct from other private records 

and should be the subject of a higher threshold to be accessed by the defence. The Review recommended 

the application of the “innocence at stake” threshold or “class protection” to Stage One of both private 

records regimes, ‘given the highly prejudicial impact on the health, equality and safety of survivors during 

a time of predictable distress’. 

In Ireland, section 19A has entirely failed to achieve its intended objectives with the evidence establishing 

that complainants in sexual offence trials are routinely being asked to simply hand over their counselling 

records in full form, without any judicial oversight or regulation, and to waive their right to a disclosure 

hearing prior to onward disclosure to the defence. Further, due to severe underfunding in the criminal 

justice system, there is no consistency in the level of redaction to such records and inevitably large 

volumes of irrelevant material are disclosed.  

Research from Australia – Absolute ban v qualified privilege 

In January 2025, the Australian Law Reform Commission (ALRC) released their final report on Reforming 

Justice Responses to Sexual Violence which, among other matters, addressed the significant concerns 

raised about how sexual assault communication privileges operate in practice across Australia. The ALRC 

expressed doubt as to whether the qualified privilege route had struck the appropriate balance between 

encouraging people who have experienced sexual violence to seek help and report the matter and 

ensuring that accused persons are able to access potentially exculpatory material. The ALRC stated:  

“Despite the fact that (with the exception of Tasmania’s absolute prohibition) a qualified sexual 

assault counselling communication privilege exists in each jurisdiction, and despite the fact that 

such schemes have been operating for decades, complainants remain concerned about the 

possibility that applications can be made to access their sexual assault counselling 

communications. It is argued that this may prevent people from seeking help and reporting 

offences. It is also a source of distress.” (emphasis added) 

As regards an absolute prohibition, the ALRC noted: 

“The ALRC considers there is significant merit in the absolute prohibition model adopted in 

Tasmania. Plainly, the mere perception that such material could be accessed undercuts the main 

purpose behind the privilege. People who have experienced sexual violence should not have to 

https://www.alrc.gov.au/wp-content/uploads/2025/02/JRSV-Final-Report-Book-for-Web-final-20250211.pdf
https://www.alrc.gov.au/wp-content/uploads/2025/02/JRSV-Final-Report-Book-for-Web-final-20250211.pdf
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choose between getting therapeutic treatment for the harm they have suffered and seeking justice 

for what has occurred.” 

The ALRC also expressed the view that too much weight may currently be afforded to the possibility such 

sexual assault counselling communications may have an evidentiary value, urging that research be 

undertaking into assessing this prospect. 

Ultimately, the ALRC was unable to reach a conclusion on whether to recommend an absolute prohibition 

(with attendant risk to the accused in possibly a small number of instances) or to retain a qualified 

privilege (which undermined the main purpose of the privilege).  The ALRC was of the view that data 

regarding the operation of the various laws in practice would assist in determining whether the balance 

is appropriately struck by a qualified prohibition. 

It is of note that most of the Australian States which provide for a qualified privilege extend it to a wide 

range of personal records, including but not limited to counselling notes. In Tasmania, counselling 

communications are subject to an absolute privilege (amounting to a ban) whereas other protected 

confidences and medical communications are subject to a qualified privilege that requires the leave of the 

Court to be lifted.  

In practice, qualified legislative protections do not change the reality that a victim’s counselling notes may 

ultimately, following a court hearing, be accessed directly and often in full by the accused and others. As 

such, victims continue to face the intolerable choices outlined above and to suffer the resulting harm. The 

therapists at DRCC see the fallout of this daily.  

 

Reflecting on this evidence, DRCC believes that any statutory scheme that retains the possibility of the 

accused and their defence team directly accessing a survivor's protected confidences will fail to afford 

survivors real and effective access to both healing and criminal reporting following a sexual assault.   

Whilst not perfect, we believe that a ‘disclosure by narrative’ regime for protected confidences hits closest 

to the statutory sweet spot between an unconstitutional absolute ban and an ineffective qualified 

privilege. 
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Rationale for ‘disclosure by narrative’ regime for counselling notes  

The proposal herein for a form of statutory privilege coupled with a ‘disclosure by narrative’ regime is 

relatively novel, but it is necessitated by the imperative to find an effective solution to the challenges 

identified above while also fully respecting the rights of both the accused as well as survivors.  

This innovative approach has several primary benefits: 

1. The proposal confers a form of statutory privilege on counselling records, therapy notes and 

mental health records, setting them apart from other personal records. It designates them as 

‘protected confidences’ which carry a presumption of confidentiality. They simply cannot be 

accessed or procured by any party to criminal proceedings, or the investigating bodies, other than 

by way of court ordered and supervised ‘disclosure by narrative’. This is a sea change in how such 

records are treated in sexual offence trials.  

  

2. It amounts to an absolute ban on accused persons, their legal teams and the prosecution 

accessing the victim/complainant’s physical protected confidences. In a small number of cases, a 

single independent barrister will receive the notes and prepare a discrete, factual narrative 

limited to matters going to the risk of an unfair trial or any factual account of the offence. This is 

the most that the accused will receive where they have met the relevant thresholds.   

 

It is hoped this assurance would reduce the number of survivors who are deterred from accessing 

counselling and/or from pursuing conviction through the criminal justice system. It should also 

reduce the risk of retraumatisation in the trial process by reason of disclosure procedures. 

 

3. It ensures that the accused person is furnished with an independently verified narrative of any 

relevant and probative material contained in the complainant’s protected confidences, with 

judicial oversight. As such, there is no significant impact on the accused’s right to a fair trial. The 

accused will be entitled to the same protected confidence narrative as the prosecution, thus 

maintaining equality of arms in criminal proceedings.  

 

4. It should reduce the overall number of disclosure applications made in sexual offence trials. 

Critically, it enables the early disposal of unsubstantiated disclosure applications without exposing 

victims and survivors of sexual violence to unmerited hearings. 

 

5. The operation of the proposal encourages early engagement and resolution of proceedings which, 

together with fewer disclosure hearings, should see progress made towards reducing delays in 

the criminal justice system.   

 

6. It serves to ensure that the criminal trial process is based on facts and truth. It minimises the 

possibility that irrelevant evidence, discriminatory biases or ‘rape myths’ can influence the 

disclosure process or infiltrate the evidence adduced at trial. It will bring to a complete end the 

practice of defence (and prosecution) having sight of and poring over the entire contents of a 
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complainant’s raw counselling notes, seeking to string together sufficient threads to impugn the 

survivor.  

To ensure the constitutionality of the proposed mechanism of disclosure by narrative, it is applicable only 

to the defined category of protected confidences, broadly encompassing counselling, therapy and mental 

health records. This category of documents arguably enjoys the highest level of constitutional protection 

which justifies the adoption of this form of statutory privilege permitting only ‘disclosure by narrative’.   

This proposal has limitations, in that it does not extend an absolute assurance to survivors of sexual 

violence that the confidentiality of their counselling and therapy spaces will not be pierced during a 

criminal prosecution. Nevertheless, it does place a firm barrier between the survivor and the accused and 

ensures that any disclosure that is ordered by the Court will be very tightly regulated.  

Recent research by the survivor-led organisation, Beyond Surviving, identified that there was no single 

survivor experience and while strong opposition to the current system dominates, some survivors believe 

counselling notes strengthen their case. The findings did not support a simplistic “all or nothing” 

narrative.xx   

Further to legal advice, we believe this is the most effective form of protection that can be extended to 

survivor’s protected confidences pending further research and the evolution of victims’ rights in criminal 

and constitutional law. 

 

The core attraction of this proposal is that the physical counselling or therapy records of a survivor will 

never again be distributed wholesale to teams of barristers, solicitors, judges and, most importantly, 

accused persons.  

A sole, discrete review by one independent lawyer, and only where this has been Court-ordered, is a 

complete reform of the existing system.  

This proposal seeks to remove the current retraumatisation of survivors which results from having the 

personal details of their notes furnished to the person alleged to be responsible for committing heinous 

violence against them. 
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A clear rights-based case for survivor-centred reform 

- The various ways in which the criminal justice process retraumatises survivors of sexual violence, 

most often in the name of protecting the fair trial rights of the accused, culminates in a justice 

system that the vast majority of survivors do not wish to face. This amounts to a failure to give 

effect to the significant rights of victims rooted in the Constitution, EU law, the ECHR, statute and 

common law. It is a failure to effectively prosecute and punish the serious crimes of rape and 

sexual violence, as well as a failure to protect against such offences being committed by reason 

of the culture of impunity it fosters.  

 

- Where, as here, a specific barrier to reporting and prosecuting sexual offences has been identified 

(routine disclosure of counselling notes), there is an obligation on the State to take proportionate 

measures to redress this. It is not acceptable to adopt measures which have been shown to be 

ineffective at achieving their aims or protecting survivors’ rights (such as is the case in respect of 

a statutory privilege or presumption of non-disclosure).   

 

- DRCC believes that the Constitution (and the ECHR) requires effective action to be taken to bring 

the long-suppressed rights of survivors back into constitutional balance in this discrete area. A 

slight tweaking of the status quo, coupled with forced disclosure hearings, does not meet the 

State’s obligations towards survivors.  

 

- Counselling records enjoy a high level of constitutional protection and the Courts have recognised 

that compelled disclosure of such intensely private material directly and significantly intrudes 

upon the dignity of victims as well as their personal integrity, privacy and associated rights (A.M.). 

In A.M., the Supreme Court observed:  

       50. ..... The discussion with a counsellor of intensely private events is clearly linked with deep-

seated aspects of human psychology and personality. The protection of “the person” in Article 

40.3.2 requires the State to protect “not simply the integrity of the human body, but also the 

integrity of the human mind and personality”: .... 

- Article 38.1 of the Constitution imposes an obligation on a trial court to ensure a trial in due course 

of law. Whilst the rights of the accused are afforded significant protection under the Constitution, 

they are not absolute rights. The Courts have taken the opportunity to reiterate a number of 

important qualifications, including that the accused is not entitled to a perfect trial and the 

absence of witnesses or a piece of evidence will not automatically render a trial unfair.xxi   

 

- As is generally the case under the Constitution (as under the ECHR), it is a question of 

proportionality, and the Court has acknowledged, when considering any balance, that the public 

interest strongly favours prosecution of serious sexual offences, such as rape and sexual assault.  

- As observed by Chief Justice Clarke (as he was then) in DPP v CC, ‘[i]f a theoretical possibility that 

some tangentially material piece of evidence is not available were to render a trial unfair, it would 

be difficult to envisage many cases in which there could ever be a fair trial.’   
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- In the context of sexual offence trials, it is simply not proportionate to subject all survivors of rape 

and sexual violence, who have already suffered a serious violation of their personal rights under 

Article 40.3, to further violations of their personal rights, privacy rights and their dignity, in order 

to close off every remote possibility that a survivor’s counselling notes may contain some material 

of relevance.  

 

- In the context of the European Convention on Human Rights, the European Court has held that 

rape and serious sexual assault amount to treatment prohibited under Article 3 – the prohibition 

on torture, inhuman and degrading treatment. Article 8 – the right to respect for private and 

family life – is also engaged in sexual violence cases as they typically implicate fundamental values 

and essential aspects of ‘private life’.  

 

- Under the ECHR, Article 1 together with Articles 3 and 8, the State has positive obligations to enact 

criminal law provisions that effectively punish rape and to apply them in practice through effective 

investigation and prosecution. The State’s obligations under the ECHR must also be interpreted 

in light of the obligations arising under CEDAW, the Istanbul Convention and applicable EU law, 

as well as relevant international law standards on these matters.xxii  We note in this regard the 

recommendations to Ireland by both GREVIO and the CEDAW Committee in respect of counselling 

notes: 

 

• In GREVIO’s (Baseline) Evaluation Report on Ireland, the Expert Group urged Ireland 

to ’remove without delay, including through legislative means, the obligation and practice 

to disclose victims’ counselling/therapy notes as part of court proceedings.’ xxiii 

 

• In its Concluding Observations report on Ireland (7 July 2025)xxiv, the CEDAW committee 

called on the Irish Government to ‘prohibit access to survivors' counselling notes’ in 

sexual offence trials after noting with concern Ireland’s ‘inadequate protection of 

survivors' privacy regarding counselling notes from therapy sessions’. 

 

- Specifically in cases of rape and sexual assault, the ECtHR has found that the State’s positive 

obligations under Articles 3 and 8 include ‘the protection of the rights of victims in criminal 

proceedings and these obligations require measures to be taken to avoid secondary 

victimisation’.xxv The Court has stated that:  

 

'criminal proceedings should be organised in such a way as not to unjustifiably imperil the 

life, liberty or security of witnesses, and in particular those of victims called upon to testify, 

or their interests coming generally within the ambit of Article 8 of the Convention. The 

interests of the defence are therefore to be balanced against those of witnesses or victims 

called upon to testify (see Doorson v. the Netherlands, 26 March 1996, § 70, Reports of 

Judgments and Decisions 1996‑II). Notably, criminal proceedings concerning sexual 

https://rm.coe.int/grevio-s-baseline-evaluation-report-on-legislative-and-other-measures-/1680ad3feb
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offences are often conceived of as an ordeal by the victim, in particular when the latter is 

unwillingly confronted with the defendant (see Y. v. Slovenia, cited above, § 103).xxvi 

 

- Much like A.38.1 of the Irish Constitution, the ECHR extends robust fair trial rights to accused 

persons. In this respect, the ECtHR is clear that the accused person’s entitlement to disclosure of 

relevant evidence is not an absolute right and may be limited by “competing interests” including 

the need to “withhold certain evidence from the defence so as to preserve the fundamental rights 

of another individual or to safeguard an important public interest”.xxvii  

 

- Under EU law, the Victims Directivexxviii places a clear obligation on the State to ensure that victims 

of sexual violence have access to confidential victim support services as well as public or private 

specialist support services including trauma support and counselling [Articles 8 and 9]. Such 

supports are required to also provide advice relating to the risk and prevention of secondary and 

repeat victimisation, of intimidation and of retaliation.  

 

- The evidence presented herein (and elsewhere by the very many stakeholders who have engaged 

with the issue of counselling notes in sexual offence trials), is that the very possibility that a 

survivor’s counselling notes may be accessed by the accused is, in fact, deterring survivors from 

either reporting rape and sexual assault offences or from accessing therapeutic healing supports. 

Maintaining a criminal justice mechanism that continues this prospect fails to meet the basic 

requirements of the Victims Directive to ensure access to confidential victim support services, 

including trauma support and counselling.  

 

- Additionally, and as emphasised by the Supreme Court in AM and WCxxix, the Victims’ Rights 

Directive also requires the State to ensure measures that protect victims from, inter alia, the risk 

of emotional and psychological harm and to protect their dignity during questioning and testifying 

[A.18], as well as to protect the privacy of victims [A.21]. S.19A wholly fails to protect victims’ 

rights under Articles 18 and 21.  

 

- In a further recent decision of the Supreme Court, Smith v DPP (October 2025), the Court 

considered the impact on a victim/witness that would arise if access was granted to the Court’s 

DAR (Digital Audio Recording). The Court refused to grant the access sought. In doing so, the Court 

paid particular attention to the rights of the victim that would be engaged if access was granted 

and also to their right to participate and be heard in respect of any potential order. The Court 

stated that: 

 

“There is, in the words of s. 21 “a need to protect a victim of the offence from secondary 

and repeat victimisation, intimidation or retaliation”. That need must not be seen as a 

‘mere’ legislative right but as something that reflects both the constitutional rights to 

privacy and dignity and the aims of the Victims’ Rights Directive.  A victim’s input into 

whether those issues arise, whether intentionally or by implication, would be a vital 

https://ww2.courts.ie/acc/alfresco/dfaaa00a-7368-43e0-b269-d35d0c514851/2025_IESC_42_Donnelly%20J.pdf/pdf#view=fitH
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perspective from which a court can assess the necessity for the claimed access to the DAR. 

Even if a court were to find that it is necessary in the interests of justice to grant access 

to the DAR, the victim’s input could be invaluable in deciding upon the terms and 

conditions of such access (which could include a requirement to return the transcript after 

it is no longer required for the purpose for which it was sought).”  

 

- The Court rejected the submission that the victim would not need to be served with a notice of 

motion regarding the application to seek access to the DAR and also did not accept the submission 

that the victim’s interests would be adequately protected by the prosecution (the DPP) in every 

circumstance.   

 

- In A.M., the Supreme Court described the Victims of Crime Act (implementing the directive) as a 

‘very significant enactment in this context, the full impact of which has yet to be worked out.’   

 

- Indeed, the Revised Victims Directive is due to be fully adopted in the coming months and will 

require Member States to take the necessary measures to encourage good faith reporting of 

criminal offences (proposed Article 5a(2)). This will be in addition to the obligation to take 

targeted measures to encourage reporting of acts of violence against women or domestic violence 

set out in A.16(1), EU Directive on Combating Violence Against Women and Domestic Violence 

(2024/1385). The latter also imposes an obligation to ensure effective support to victims of sexual 

violence, including trauma support and psychological counselling [A.28]. 

 

- Allowing the criminal justice system to operate in a manner that demonstrably undercuts real and 

effective access to critical trauma supports for survivors, and which further fails to support and 

encourage good faith reporting of sexual violence, simply fails to meet current and impending 

obligations under EU law.  

 

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=OJ:L_202401385
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=OJ:L_202401385
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Provisions to avoid miscarriage of justice from arising  

- An objective and experienced counsel, independent of any party to the proceedings, will be 

charged with the task of reviewing the protected confidences where the Court orders disclosure. 

Such counsel will be drawn from an Independent Review Panel and will have the sole purpose of 

ensuring that such content from the protected confidences as directly relates to a factual account 

of the alleged offence, together with material that is relevant to the accused’s right to fair trial, is 

included in the protected confidence narrative.   

 

- The independent review panel member will be subject to oversight directly by the Court and the 

Court will approve each narrative prepared by the Panel Member. 

 

- If any party to the proceedings believes the narrative does not comply with the strict 

requirements of the statutory provision, provision is made for an application to be made to Court 

to address this.  

 

- Power is also afforded to the Court to require the panel member to attend the trial for the 

complainant’s evidence if such a step is necessary in the interests of justice.  

 

- Because an objective review of the protected confidences will be carried out, with judicial 

direction and oversight, there is no real risk of a miscarriage of justice arising. Any material that 

directly relates to the alleged offence or that goes to the accused’s right to a fair trial will be 

identified and brought to the attention of the Court and the parties.  

 

- The option remains open to the accused to request a formal report from a complainant’s 

psychologist or psychiatrist if this is established to be necessary and relevant to the facts at issue 

in a case. As emphasised by the Psychological Society of Ireland, such reports are distinct from 

therapy notes in that they are structured, contextualised and clinically evaluated for forensic 

relevance.xxx   

 

- The accused person will have access to the same material regarding protected confidences as the 

prosecution; thus ensuring maintenance of the requirement of equality of arms. There is no 

prospect of a case being prosecuted against an accused based on evidence seen by the 

prosecution and not available to the defence. As the prosecution will not have any greater or 

different access to the complainant’s protected confidences, there is no risk that the defence 

would be denied access to documents in the investigation file that are essential. 
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D. Features of the proposed s.19A ‘Disclosure by Narrative’ Regime 

Presumption of confidentiality for protected confidences 

- At the outset, the proposed s.19A(2) will provide a statutory confirmation that all protected 

confidences carry a presumption of confidentiality and, as such, may not be obtained or disclosed 

in the context of criminal proceedings without the leave of the court in accordance with the 

provisions of s.19A.  

 

- It will no longer be possible for the Gardaí, or indeed the prosecution, to request victims to 

produce their protected confidences during investigation (as is currently happening on a routine 

basis). 

 

- In circumstances where a victim wishes to share their protected confidences with the prosecution, 

they will need to follow the procedure for court-ordered voluntary disclosure at subsection 5(5) 

discussed below. Alternatively, it will be open to the prosecution or the defence to make an 

application for disclosure by way of narrative under subsection (3).  

Procedure for applying for a protected confidence narrative  

- Subsection (3) will require disclosure applications to be made within 28 days of service of the book 

of evidence. The party seeking a protected confidences narrative must identify, in their written 

application to Court:  

 

(i) cogent reasons for seeking the protected confidence narrative which engage with the 

 facts of the case, and  

(ii) the grounds relied upon to establish that it is likely to be relevant to an issue at trial.  

 

- If any party considers that a disclosure application is merited, they must make such application 

without delay and must engage with the specific facts of the case in hand. General assertions of 

a possibility that such protected confidences may contain something of interest to the defence or 

may show some inconsistency in the accounts given by the complainant should not suffice (in 

accordance with the dicta of the Supreme Court in A.M.). 

 

- The proposal expressly requires early engagement by the parties on the issue of disclosure and 

engagement with the facts of the case. In addition to providing clarity and focus to what is relevant 

in the trial, this reframe should also encourage defence lawyers to have meaningful discussions 

with their clients about whether they wish to contest the proceedings or plead guilty. This would 

amount to a significant shift in the legal culture around the processing of sexual offence trials and 

would likely result in earlier guilty pleas, a shortening of the trial process and hopefully a reduction 

in the waiting lists for trials. The stress and trauma of the delays in processing sexual offences was 

addressed in the Department of Justice Review on Evidence on Delays in Processing Criminal Adult 

Sexual Cases (2024); this step seeks to tackle that delay and resulting trauma. 



   
 

  20 

 

 

- While provision is made in subsection (13) to enable a party to make a disclosure application 

outside of the time-frame specified in subsection (3), this will require the leave of the Court which 

should only be granted where it is in the interests of justice to do so. It is to be expected that 

disclosure applications, where merited, will in ordinary course be made within the 28-day 

timeframe and it would only be in exceptional cases or on account of unforeseen circumstances 

that a late application would be permitted.  

Notice and oral hearing – filtering mechanism 

- A disclosure application will be made on notice to the opposing party/parties in the proceedings 

i.e. the prosecution or the defence, as applicable. At this stage, the complainant/victim will not 

be notified of the disclosure application nor will the holder of the protected confidences. This 

approach seeks to reduce the impact on survivors and support services of unmerited disclosure 

applications (discussed further below).  

 

- The Court will hold an oral hearing to determine the application, and the parties will be entitled 

to make submissions. The Court will be required to have regard to the following matters:  

(i) The degree to which the applicant has engaged in the factual matrix of the case for the 

purposes of the application; 

(ii) The possible relevance of the protected confidence to the facts of the case;  

(iii) The possible probative value of the protected confidence; 

(iv) The right of the complainant to privacy and their right to be treated with dignity in 

the trial process;  

(v) The public interest in ensuring that victims of sexual violence are not deterred from 

seeking timely and confidential counselling or from making or pursuing a criminal 

complaint; 

(vi) Whether disclosure of the protected confidence by narrative is sought on the basis of 

a discriminatory belief or basis; and 

(vii) The interests of justice. 

- In addition, subsection (5)(b) requires the Court to weigh the various interests at stake, including 

the possible harm to the complainant, the complainant’s right to confidentiality and dignity in the 

trial process, and the accused person’s right to a fair trial. 

 

- At this juncture, no party to the hearing will have had sight of the protected confidences and the 

complainant/victim will be shielded from the impact of having to engage with this sensitive matter.  

 



   
 

  21 

 

- Having regard to the matters above, and on the basis of the submissions of the prosecution and 

defence, the Court may determine to refuse the application for disclosure by narrative. The Court 

may do so on the basis that the applicant for disclosure has not engaged with the factual matrix 

of the case or has failed to identify any possible relevance or probative value of the protected 

confidence. It may be that the application is clearly based on a discriminatory belief or bias, 

perhaps where it is clear to the Court that the only link the applicant has made to the facts of the 

case rests on a rape myth, or that the applicant is fishing for ‘evidence’ to support a prejudicial 

stereotype.   In cases where there can be no question of consent (for example, with a child or 

where a person has been sexually assaulted during the course of a violent offence or where they 

have been sexually assaulted by a stranger), there simply could be no question of details of their 

counselling notes being disclosed. 

 

- In this way, the provision has a built-in capacity to filter out large swathes of applications at an 

early stage. If a disclosure application is refused by the Court at this juncture, that would then be 

the end of the matter (subject to appeal/judicial review); the complainant would never face the 

prospect of a disclosure hearing and their protected confidences would be fully protected. It is 

anticipated that this would be the outcome in the majority of applications.  

 

- Indeed, it is envisaged that in cases where the accused makes a disclosure application which 

simply fails to engage with the facts of the particular case or to make out any cogent reasons or 

grounds as to how it is relevant to the case, the prosecution will draw this position to the attention 

of the Court and invite an early disposal of the matter.  

Notice to complainant where the Court is minded to order disclosure 

- While the Court can refuse an application at this stage, it cannot grant a disclosure application. 

Rather, if, following the submissions of the prosecution and defence, and having regard to the 

matters at subsection (5), the Court is leaning towards ordering disclosure for the purposes of 

narrative, then the Court must first put the victim/complainant on notice of this. The 

victim/complainant would be entitled to legal representation and must be afforded the 

opportunity, should they wish to take it, to appear before the Court to make submissions in 

relation to the disclosure.  

 

- This will be the first point at which the complainant/victim is drawn into a disclosure application 

or hearing and, by reason of the above filtering mechanism, this can only arise where there is 

some level of merit to the application or established relevance to the facts in the case.  

 

- This approach significantly reduces the number of cases where complainants/victims must engage 

in relation to issues surrounding their counselling notes prior to trial whilst simultaneously 

protecting their right to be heard in the trial process and in respect of matters of such an intimate 

and private nature.  

 



   
 

  22 

 

- Where a victim/complainant is put on notice, they will be entitled to receive free legal advice and 

representation and will have a number of possible ways they can then proceed.  

 

1. They may decide not to attend the hearing and leave the matter in the Court’s hands, 

understanding that the worst outcome is the Panel Member is directed to prepare a 

protected confidences narrative. 

2. They may put in written submissions setting out their views and not attend an oral 

hearing. 

3. They may instruct their lawyer to fully contest the application, put in written 

submissions, appear at the oral hearing and address the Court in respect of their legal 

and constitutional rights. 

4. It would also be possible that, at this stage where the Court has indicated that the 

disclosure application has merit, the complainant may decide to consent to disclosure 

for the purposes of a narrative and can do so by confirming their fully-informed consent 

to the Court (through their representative) as discussed below.  

 

- Ultimately, in reaching a decision on the application, the Court will be required to have regard to 

the submissions of all parties, including any made by the victim/complainant, as well as the 

matters set out above at subsection 5(a) and (b) (outlined above). The provisions as drafted are 

intended to ensure a significantly higher threshold for disclosure than potential relevance and to 

ensure that disclosure by narrative is only directed in a small number of cases after a thorough 

balancing of the competing fundamental rights at play. At a very minimum, disclosure by narrative 

must be likely to be of real forensic value to the accused’s defence, having regard to the factual 

matrix of the specific case in question. Even under the current state of the law, the Supreme Court 

has indicated that: 

 

‘Where it is reasonably possible that there is a real connection to an issue at trial, the trial 

judge deciding on either disclosure for trial purposes or controlling the trial, should 

remember that fundamental intrusions into the privacy of a complainant or other witness 

should only be ordered where that encroachment will realistically assist the administration 

of justice and is otherwise unavoidable.’xxxi 

Independent Review Panel and Panel Member 

- The Independent Review Panel refers to an independent panel of barristers appointed by the 

Department of Justice who will be responsible for receiving protected confidences in accordance 

with an order under the revised s.19A for the purpose of preparing a protected confidences 

narrative. The Minister, by way of Regulations, will be responsible for establishing and operating 

the Panel.  It is expected that members of the Panel will be required to be practicing barristers 

with at least 5 years’ experience at the criminal justice Bar.  
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- The effective operation of the proposed Independent Review Panel will depend on ensuring that 

its members (as well as the judges determining such applications), are supported by robust 

trauma-informed training. This training should include a strong focus on the dynamics of sexual 

violence, the impact of trauma on memory and behaviour, and the role that rape myths and 

stereotypes can play in shaping perceptions of credibility and relevance in sexual offence trials.xxxii 

Additionally, such training should address procedural fairness and the proper administration of 

justice. Whilst the detail of such training is beyond the scope of primary legislation, it is 

anticipated that the Minister will engage the input and expertise of survivors, counsellors and 

therapists and frontline support services such as DRCC, in developing and delivering such training.  

 

- Ensuring decision-makers are equipped with this knowledge is essential to safeguarding 

complainants’ rights to dignity and privacy in the trial process, while fully respecting fair trial rights. 

It would also support the State meeting its commitments under the Programme for Government 

and the Third National Strategy on Domestic, Sexual and Gender-Based Violence, both of which 

emphasise the importance of specialist training across the justice system. 

 

- To ensure this expertise remains current, members should be required to have completed up-

to-date trauma-informed training as a condition of serving on the panel, with mandatory 

refresher training at least every three years. 

Protected Confidence Narrative 

- Subsection 9(a) of the proposal sets down clear parameters of the material that can be included 

in a protected confidence narrative. The narrative must be ‘strictly confined’ to the following 

matters:  

(i) The name of the complainant and a brief summary of the accusation made by them;  

(ii) The reasons identified by the Court for ordering the making of a protected confidence 

narrative;  

(iii) An indication as to whether the protected confidence contains any account of the 

offence the subject of the proceedings. Where an account is given in same, an extract of 

the account should be provided along with the date on which the account was given. The 

extract should be confined to the facts related to the commission of the offence and 

should not include any extraneous details. 

(iv) A summary of any further information which they view as being necessary to bring to 

the attention of the Court in order to prevent the risk of an unfair trial. 

- This requires that narratives be drafted in a targeted manner, based solely on facts relevant to 

the offence. This eliminates the disclosure of matters which have no relevance whatsoever to the 

trial – such as how a person may have felt in the aftermath, the impact on them emotionally, the 

impact on others such as family members and friends, feelings of guilt, self-blame, doubt. This is 
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a recognition of the fact that the reaction of survivors to sexual violence is varied and has no 

bearing on whether a crime has been perpetrated against them. 

 

- The narrative is prepared by an objective party presenting only matters of direct relevance and 

doing so in a manner which minimises the possibility of negative connotations, inferences or 

discriminatory biases/ rape myths from entering the process. Panel Members will be supported 

through specialised training to do so.  

 

- In contrast to this targeted approach, we know that a person’s protected confidences can include 

a wide variety of material that the survivor would not want shared with anyone, not least the 

person who harmed them. By way of example:xxxiii 

1. These records may reveal the deeply personal, physical, emotional, or mental state of a 

survivor following an assault. 

2. These records may reflect a survivor’s attempts to rebuild their health after an assault.  

3. They may contain information about economic or employment consequences after an 

assault.  

4. They may contain information about other people’s reactions to the assault, such as 

family, spouses, or children.  

5. They may reveal locations of safe houses or other places of safety for survivors. 

6. They may recount a variety of entirely unrelated challenges, traumas or other significant 

events that have occurred in their own life or in the lives of their loved ones.  

- The entirety of this information would be at risk of disclosure to the various parties and legal 

teams under the current s.19A regime, including where the waiver option is removed and 

disclosure hearings are mandatory. Indeed, multiple copies of the notes tend to be made and 

circulated between solicitors, barristers in each team and to the Court. This is also the case under 

even strengthened disclosure regimes such as those that exist in Australia and Canada.  

 

- Under the disclosure by narrative approach, the first task of the Panel Member is to look past all 

such irrelevant information and to ensure it is simply not included in the narrative and thus never 

disclosed further. The Panel Member must narrow the focus of the narrative to material, if there 

is any, that has a direct bearing on the case because it is a factual account of the offence the 

subject of the proceedings or because it goes to the risk of an unfair trial.  

 

- On completion of a protected confidence narrative, the Panel Member should forward a copy of 

the narrative to the Court for its review. If the Court is satisfied that the narrative meets the 

requirements of subsection (9), it may direct disclosure of the narrative to the parties to the 

proceedings.  

 

- However, if the Court is of the view that the narrative is deficient or contains matters which fall 

outside the parameters delineated at subsection (9), it may direct the Panel Member to make 
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specified amendments and prepare a further draft for the Court. Provision is made at subsection 

(12)(b), for the Court to request the protected confidences upon which the narrative is based to 

be disclosed to them for their own review where they believe same is necessary in the interests 

of justice. These provisions provide for judicial oversight to the benefit of both the accused and 

the victim/complainant as a directed amendment may be for the purposes of either broadening 

or narrowing the content of the narrative. The Court will also have a power to refuse to disclose 

a protected confidence narrative after receiving and reviewing it where its disclosure is not 

warranted by the terms of the legislation. 

 

- If any party to the proceedings believes that the narrative does not comply with subsection (9), 

they may apply to the Court for the narrative to be returned to the Panel Member for amendment.  

Waiver  

- It is widely accepted that the current waiver provision at ss (17) is flawed in practice and has given 

rise to a de facto sidelining of the review mechanism provided for in s.19A. Its shortcomings 

include the absence of adequate safeguards, such as access to independent legal advice and the 

absence of fully informed consent. This has resulted in widespread and routine reliance on the 

waiver to obtain and circulate victim/complainant’s counselling notes without court oversight. 

Access is most often sought at the investigation stage by An Garda Síochána. Nevertheless, the 

waiver option provided in ss (17) provides victim/complainants with a degree of agency in 

deciding whether to consent to the disclosure of their counselling records.  

 

- The proposal to delete the waiver provision (currently set out in the Criminal Law and Civil Law 

(Miscellaneous Provisions) Bill 2026) would replace a flawed process with a mandatory disclosure 

framework that removes complainants’ choice and agency entirely. This would almost certainly 

result in a significant increase in section 19A hearings, exposing complainants to avoidable delays 

in the trial process as well as exposure to intrusive and potentially re-traumatising processes. Even 

where disclosure is ultimately refused, the harm of being compelled to endure such a hearing 

remains. This approach disempowers survivors.   

 

- The DRCC proposal seeks to achieve a middle ground between these two unsatisfactory 

approaches.  In the first place, the presumption of confidentiality and prohibition on seeking 

access to protected confidences in subsection (2) means that victim/complainants should not face 

any pressure to consent to the release of their protected confidences. Over-reliance on the waiver 

should simply not arise or be possible and seeking out counselling notes will no longer be a routine 

step in a sexual offence investigation. For any party to obtain access to a victim’s protected 

confidences, a Court order under s.19A will be mandatory.  The relevant thresholds and filtering 

mechanism means that disclosure applications that are unmerited or unsubstantiated will be 

disposed of prior to exposing a victim/complainant to a disclosure hearing.  
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- Should a victim/complainant be put on notice of a disclosure application that the Court is minded 

to grant, or where they wish of their own motion to do so, they may dispense with the 

requirement of a full disclosure hearing by informing the Court of their consent to the disclosure 

of a protected confidence or protected confidence narrative. Importantly, to be accepted by the 

Court, such consent will need to be fully informed and based on legal advice. Free legal aid will be 

available to all victim/complainants under the proposal. 

Admissibility 

- The Courts and others have expressed concern regarding the framing of counselling notes as a 

form of evidence. Unlike Garda Statements, counselling notes are not intended as factual, 

accurate or evidential records of events. Rather they are a counsellor or therapist’s interpretation 

of an exchange with a client collected in a confidential setting for therapeutic purposes. Their 

probative value is inherently in question. In the Canadian review, it found that only 17% of 

defence counsel and only 8% of Crown attorneys (prosecution) agreed that counselling or therapy 

records provide valuable evidence.  

 

- The proposed s.19A provides clearly that a protected confidence narrative is not admissible into 

evidence (thus ensuring the jury have no sight of it).  

 

- Any party wishing to utilise the content of the narrative for the purposes of examination or cross-

examination of a witness at trial (or pre-trial) will be required to seek and obtain the leave of the 

Court to do so (see subsection (10)). 

Standing of victim / legal aid 

- The victim/complainant has standing to be heard in respect of a disclosure application. The 

filtering process is designed to ensure survivors retain agency and can exercise their standing 

without being exposed to unmerited applications. 

 

- A recurring barrier to informed decision-making for survivors in sexual offence proceedings is the 

absence of legal representation. It is imperative that the disclosure regime provides a clear right 

to survivors to have access to legal advice and representation (independent of the prosecution or 

investigating bodies) at all stages of the disclosure process, including any considerations as 

regards waiver.  

 

- To meaningfully support victim/survivors, in addition to having access to independent legal 

representation at all disclosure hearings, they must be provided with clear, timely and accessible 

information about the nature of the process, their rights within it and what to expect. Their legal 

representation helps to ensure that their privacy and therapeutic interests are properly advocated 

for, in proceedings that otherwise centre on the interests of the State and the defence. 

 

- Consideration must be given as to how the Legal Aid Board would be able to resource this. 
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Impact on counsellors and survivor support services  

- The manner in which the provision is framed seeks to reduce the burden it places on both 

survivors and their counsellor or therapist and front-line support services.  

 

- There is no default requirement in the provision for the holder of the protected confidences to 

attend court with the records (as is currently required).xxxiv In ordinary course, it is anticipated that 

holders of the protected confidences and survivor support services would not routinely be put on 

notice of disclosure applications. This would not prevent them from supporting any 

representations their client/the survivor may make should they be put on notice of the application. 

 

- In particular cases where it appears necessary, the Court will have the power to put the holder of 

the protected confidences on notice of the application, give them a right to be heard and may 

require the production to the Court of the protected confidences.  

 

- Ultimately, where disclosure to the panel member is ordered by the Court, subsection (8) requires 

that release of the protected confidences to the panel member should occur in a manner which 

protects the confidentiality thereto. This does not necessitate attendance at Court by the holder. 

 

- In DRCC, we see the pronounced negative impact that disclosure hearings have on our services 

and our therapists. Under the current system, disclosure hearings are usually held with very short 

notice, requiring our therapists to cancel full days of listed counselling appointments with 

survivors. Often, the disclosure hearing is adjourned and multiple days are ultimately lost, leaving 

survivors of sexual violence without access to their counsellor. 

  

- If mandatory hearings were to be introduced (as proposed under the current Bill), this would have 

a devastating impact on our services and would likely cause a real reduction in the extent of 

support our therapists would be able to extend to survivors. Knowingly proceeding with legislative 

changes that can predictably have such a direct and negative impact on survivor’s access to 

therapeutic support services is in violation of survivors’ rights as outlined above.  

 

- Evidence from a review carried out in Canada identified that therapists and service providers who 

had their client’s counselling records disclosed by Court order recorded this had a significant 

negative mental health impact on survivors and on themselves. 

 

- Indeed, GREVIO observed that this obligation ‘hampers the core work of women’s rights 

organisations because, by providing greatly needed psychological support to victims, these 

organisations may – paradoxically and unintentionally – contribute elements that can be used in 

court by the defence to discredit victims.’ xxxv  
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Judicial oversight and review mechanisms  

- The proposal provides for judicial scrutiny and supervision through the disclosure by narrative 

process.  

 

- It will be open to the parties to appeal a s.19A court determination in the ordinary way (that is, 

generally after conviction). Judicial review will also be available, albeit only appropriate in 

exceedingly rare cases in view of recent Supreme Court rulings.  Neither avenue for judicial 

scrutiny is curtailed by the proposals.   

Extend s.19A to the District Court and Children’s Court 

- Currently, s.19A only applies to criminal proceedings tried in the Circuit Court and the Central 

Criminal Court. It is proposed to extend the applicability of s.19A so that it also applies to criminal 

trials heard in the District Court and the Children’s Court. This is necessary to ensure there is no 

inequality of treatment of victims of sexual violence dependent on where any criminal 

prosecution is tried.  

 

- Notably, most indictable charges against children are heard in the Children’s Court. As such, there 

is a real possibility that serious sexual offences may be tried at District Court level and access may 

be sought to a complainant’s counselling notes and other protected confidences in such cases. 

Should this arise, the framework of s.19A should be applicable. 

Data and review 

- The proposal imposes a requirement on the Minister to conduct a review of the operation of the 

provision no later than three years after its commencement. This review will be critical to 

assessing whether the legislation is operating as intended in practice and to understand whether 

survivors of sexual violence feel they are better protected. 

 

- It is imperative that the provision will function so that only applications which are genuinely 

substantiated on the facts of the case and necessary to ensure a fair trial should proceed to a 

disclosure hearing on notice to the victim/complainant.  If the evidence suggests that the 

threshold for such hearings is being applied too broadly, resulting in unnecessary or routine 

applications, then it would be incumbent on the Minister to introduce further legislative 

amendments to strengthen the relevant thresholds and rectify the situation.   

 

- It will also be important to take account of the impact of the provision on trial progress and 

durations to ensure the regime is resulting in earlier and more focused progression of sexual 

offence trials in practice and that no unintended delays are arising (including by reason of low 

thresholds resulting in large numbers of disclosure hearings). 

 

- To support a meaningful review, a robust data collection framework should be established from 

the outset to include: 
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o How often disclosure applications are made under s.19A;  

o The basis upon which applications are made (that is, the forensic purpose); 

o The category of sexual offence trial in which such applications are made (i.e. historic cases, 

family or intimate partner abuse cases, stranger cases etc);  

o How often the court puts the complainant on notice of a s.19A application; 

o How often the court orders disclosure of the complainant’s protected narrative for the 

purposes of a narrative;  

o How often the court orders disclosure of the narrative to the parties and how often it 

determines that such disclosure is not warranted; 

o How often a party applies to the Court for leave to use the content of the protected 

confidences narrative in examination in chief or cross-examination; 

o How often the Court grants leave to a party to use the information in the narrative in 

respect of the complainant’s testimony; 

o How often the use of the content of a narrative had a material impact on the outcome of 

a criminal trial. 

 

- Consideration should also be given to permitting research observation of section 19A hearings, in 

order to better understand how the provision operates in practice and its impact on 

victim/complainants. 
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E. Other personal records 

DRCC recognises that, in addition to protected confidences as defined above, it is routine for 

victim/complainants in sexual offence cases to be asked to disclose a whole range of further records that 

contain personal information for which the victim/complainant has a reasonable expectation of privacy. 

This is a harmful practice that adds to the fears and experiences which discourage survivors of sexual 

violence from reporting the harm done to them.  

The gap in protection available to personal records not currently covered by s.19A has been identified by 

numerous stakeholders, including Dr Susan Leahy’s research in ‘The Realities of Rape Trials in Ireland’ 

(University of Limerick, 2021) and the O’Malley Review (Review of Protections for Vulnerable Witnesses, 

2020).xxxvi Indeed, the Supreme Court has also acknowledged that medical and other records beyond 

counselling notes also attract protection against unwarranted disclosure under the Constitution.  

We are also cognisant of the risk that a stricter approach to the disclosure of counselling notes may give 

rise to an increased focus on other types of personal records, exposing survivors to repeated intrusions in 

their privacy. As such, it is imperative that personal records do benefit from some increased level of 

statutory protection alongside the ‘disclosure by narrative’ approach for protected confidences proposed 

herein. Without question, such records are deserving of effective protection against disproportionate and 

unwarranted invasions of privacy. 

Comprehensive response to disclosure necessary 

We believe the treatment and disclosure of personal records warrants reform across the criminal justice 

system, not only in sexual offence cases. Such reform is necessary, as a matter of priority, to address the 

increasing burden placed on the criminal justice system by excessive requests for disclosure of all personal 

information, and particularly, electronic communications. 

We therefore call on the Minister to introduce a statutory disclosure regime for personal records in all 

criminal proceedings.xxxvii  Victims of sexual violence should benefit from the same minimum level of 

protection against excessive disclosure requests as victims of other crimes. In the specific case of sexual 

offences, additional considerations would arise to ensure the protection of the privacy and dignity of the 

victim within the inherently intimate context of sexual offences.  

Interim solution 

In view of the current practice whereby victims of sexual violence are routinely requested to disclose 

excessive amounts of personal information, it is imperative that the Minister introduce a provision in the 

Criminal Law and Civil Law (Misc Prov) Bill 2026 that addresses other personal records. We invite the 

Minister to introduce a presumption of non-disclosure or qualified privilege in respect of such records 

alongside our proposal above for dealing with protected confidences – there could be a 19A and 19B to 

accommodate this two-pronged approach. We support the submissions of the many persons, 

organisations and groups that advocated for such protections for other personal records.   
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At an absolute minimum, we propose the addition to s.19A of the following saver provision which would 

bring immediate clarity to all actors in the criminal justice system that the personal records of a 

complainant in a sexual offence trial are subject to the same rules of evidence as apply in other cases. This 

includes the principles of remoteness, materiality and relevancy, together with the requirement to 

balance any competing constitutional rights at play, such as the rights to a fair trial and the rights to privacy 

rights.   

Proposed wording for a saver clause re other personal records:   

(16) In criminal proceedings for a sexual offence, the disclosure of all other records that contain 

personal information over which the complainant has a reasonable expectation of privacy should 

be approached in accordance with the ordinary rules of evidence, which require the Court to ensure 

the relevance of the material, and that disclosure is directed following a consideration of the 

various rights and interests at stake, to include the right of the accused to a fair trial, and the right 

of the complainant’s privacy and dignity in the trial process. 

This requires a court to ensure the material is relevant and to afford consideration to the various rights 

and interests at stake, including the right of the complainant to privacy and dignity in the trial process and 

the right of the accused to a fair trial.  

Whilst not directly altering the applicable law and rules of evidence, such a provision would seek to 

rebalance the playing field after years of excessive disclosure requests in sexual offence cases, pending 

the introduction of a statutory disclosure regime. 
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F. Conclusion 

If real and effective changes are not introduced to our criminal justice system, then rather than deter the 

commission of sexual offences, we will continue to deter the reporting and prosecution of such crimes.   

For too long, we have made minor changes here and there to a system responsible for a failure of colossal 

proportions.  To turn this around requires brave and targeted leadership which sends a clear message to 

society that sexual abuse will not be tolerated, that abusers will no longer enjoy de facto impunity and 

that victim/survivors will be protected, believed and supported.  

The proposal herein for a disclosure by narrative regime is not radical. It is a step in the right direction and 

must be followed up with continuing and further steps to protect the dignity of survivors within the 

criminal justice system. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

For further information contact:  

Rachel Morrogh, Chief Executive, Dublin Rape Crisis Centre: rachel.morrogh@rcc.ie / 01 661 4911. 
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ANNEX 1: Draft legislation  

Proposal to replace s.19A, Criminal Evidence Act 1992 (as amended):  

Disclosure of protected confidences  

19A.—(1) In this section— 

"Act of 1995" means the Civil Legal Aid Act 1995; 

"counselling" means listening to and giving verbal or other support or encouragement to a person, or 

advising or providing therapy or other treatment to a person (whether or not for remuneration); 

“independent review panel” means an independent panel of barristers appointed by the Department of 

Justice to review protected confidences at the direction of the Court in criminal proceedings. The Minister 

shall make regulations providing for the establishment and operation of the independent review panel; 

"court" means the District Court, Circuit Criminal Court or the Central Criminal Court; 

"protected confidence" means any record, or part of a record, made by any means, of communications 

by, to or about a complainant within the context of a counselling or therapeutic relationship or any form 

of mental health treatment in circumstances which give rise to a reasonable expectation of confidentiality. 

A protected confidence does not include medical records which should be approached in accordance with 

the ordinary rules of evidence as addressed in part (16) of this section. 

“protected confidence narrative" means a report drafted by a member of the independent review panel 

following their review of a complainant’s protected confidences in accordance with subsection (9) herein.  

"sexual offence" means an offence referred to in the Schedule to the Sex Offenders Act 2001; 

“therapy” means the treatment of a person’s mental health by verbal communication and interaction; 

and 

“the Minister” means the Minister for Justice, Home Affairs and Migration. 

(2) All protected confidences carry a presumption of confidentiality. No party shall request access to a 

protected confidence, nor should any party disclose the content of any protected confidence in 

proceedings to which this section relates without the leave of the court in accordance with this section.  

(3) Within 28 days of service of the book of evidence (or the service of a précis of evidence in the District 

Court) in criminal proceedings for a sexual offence, the defence or prosecution may make an application 

to the Court seeking the disclosure of a protected confidence narrative (“disclosure application”).  

(a) The party seeking disclosure of the protected confidence narrative (“the disclosure applicant”) should 

identify, in the written disclosure application,  

https://www.irishstatutebook.ie/eli/1995/act/32
https://www.irishstatutebook.ie/eli/2001/act/18
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(i) cogent reasons for seeking the protected confidence narrative which engage with the facts of 

the case, and, 

(ii) the grounds relied upon to establish that that it is likely to be relevant to an issue at trial. 

(4) An application under subsection (3) must be made on notice to the opposing party/parties in the 

proceedings. 

(b) The court may, at any time, order that such an application be notified to any person to whom it believes 

the protected confidence narrative may relate. 

(5) On receipt of an application referred to in subsection (3), the Court shall hold an oral hearing to 

determine whether to order the release of a protected confidence to a member of the independent 

review panel for the purposes of drafting a protected confidence narrative. 

(a) In determining whether to order the release of a protected confidence to a member of the 

independent review panel, the Court should, in particular, consider: 

(i) The degree to which the applicant has engaged in the factual matrix of the case for the purposes 

of the application; 

(ii) The possible relevance of the protected confidence to the facts of the case;  

(iii) The possible probative value of the protected confidence; 

(iv) The right of the complainant to privacy and their right to be treated with dignity in the trial 

process;  

(v) The public interest in ensuring that victims of sexual violence are not deterred from seeking 

timely and confidential counselling or from making or pursuing a criminal complaint; 

(vi) Whether disclosure of the protected confidence by narrative is sought on the basis of a 

discriminatory belief or basis; and 

(vii) The interests of justice. 

(b) In deciding whether to order the release of a protected confidence to a member of the independent 

review panel, the Court should weigh the various interests at stake, including the possible harm to the 

complainant, the complainant’s right to confidentiality and dignity in the trial process, and the accused 

person’s right to a fair trial. 

(c) Where a Court is minded to order disclosure of a protected narrative pursuant to this subsection, the 

Court shall put the complainant to whom the records relate on notice of same and afford them an 

opportunity to appear before the Court to make any submissions in relation to the disclosure. The 

complainant is entitled to be legally represented during any such application. 
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(d) Notwithstanding the factors contained at subsection 5(a), the court shall order the release of a 

protected confidence to a member of the independent review panel where the Court considers there 

would be a real risk of an unfair trial in the absence of such direction. 

(e) The court shall provide reasons for ordering, or refusing to order, provision of a protected confidence 

to a member of the independent review panel pursuant to this subsection.  

(f) The provisions of the within subsection are mandatory. However, a complainant may, either in 

response to an application under this section or of their own motion through their own legal 

representation, indicate their consent to the disclosure of a protected confidence or protected confidence 

narrative to the Court. Such consent should be fully-informed, based on legal advice and should be given 

directly to the Court. In the event that a complainant wishes to provide their consent of their own motion, 

such application should also be made on notice to the opposing party/parties within 28 days of the service 

of the book of evidence or the précis of evidence as the case may be. 

(6) Where provision of the protected confidence is ordered, the Court should indicate the timeframe 

within which the independent review panel must draft the protected confidence narrative and furnish 

same to the Court. 

(7) Where so ordered by the Court under subsection (5), the holder of any protected confidence, including 

any State body, private practitioner, individual or private company, must disclose the protected 

confidence directly and without delay to the independent review panel for the purposes of review. 

(8) The release of a protected confidence to a member of the independent review panel should occur in 

a manner which protects the confidentiality attaching thereto. 

(9) On receipt of a protected confidence, the member of the independent review panel assigned to review 

and summarise the protected confidence for the purposes of drafting a protected confidence narrative, 

must do so within the timeframe directed by the Court. Should the reviewer be unable to meet this 

deadline, a request must be sent in writing to the Court seeking an extension. 

(a) A protected confidence narrative should be strictly confined to the following matters:  

(i) The name of the complainant and a brief summary of the accusation made by them;  

(ii) The reasons identified by the Court for ordering the making of a protected confidence 

narrative;  

(iii) An indication as to whether the protected confidence contains any account of the offence the 

subject of the proceedings. Where an account is given in same, an extract of the account should 

be provided along with the date on which the account was given. The extract should be confined 

to the facts related to the commission of the offence and should not include any extraneous 

details. 
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(iv) A summary of any further information which they view as being necessary to bring to the 

attention of the Court in order to prevent the risk of an unfair trial. 

(10) A protected confidence narrative may not be admitted into evidence. The information contained in 

the protected confidence narrative may only be utilised during the examination or cross-examination of 

any witness at trial or in any pre-trial hearing, with the leave of the Court. 

(11) On completion of a protected confidence narrative, the member of the independent review panel 

should forward a copy of the narrative to the Court. The reviewer should retain the original protected 

confidence until such time as the trial has concluded, at which time such file should be returned to the 

holder referred to in subsection (7). 

(12) On receipt of a protected confidence narrative, the Court should direct disclosure of same to the 

parties to proceedings unless it is of the view that, having read the narrative, disclosure is not warranted 

having regard to the matters at subsection (5)(a) and (b). Should the Court form the view that the narrative 

is deficient or contains matters which fall outside the parameters delineated at subsection (9), it may 

direct the relevant independent panel review member to make specified amendments and prepare a 

further draft for the Court.  

(a) On receipt of a protected confidence narrative, any party to the proceedings may make an application 

to the Court submitting that the protected confidence narrative does not comply with the terms of 

subsection (9). Where such an application is made, the Court may direct that the protected confidence 

narrative be returned to the independent review panel member for amendment. 

(b) The Court may, if required, request the protected confidences upon which the narrative is based to be 

disclosed to them for their own review where they believe same is necessary in the interests of justice. 

(13) The Court may grant leave to the prosecution or defence to make an application under subsection (3) 

at any point prior to or during the trial of an offence where the procedure in subsection (3) has not been 

adhered to, only where it is satisfied that it is in the interests of justice to do so. 

(14) Where the Court has directed a member of the independent review panel to review the protected 

confidences of a complainant for the purposes of drafting a protected confidence narrative, the Court 

may also direct that member to attend the evidence given by the complainant at the trial of the offence, 

if it deems same necessary in the interests of justice. 

(15) For the purposes of a hearing pursuant to subsection (5), all persons, other than officers of the court, 

persons directly concerned in the hearing and such other persons (if any) as the court may determine, 

shall be excluded from the court during the hearing. 

(16) In addition to the meaning assigned to that expression by section 27 of the Act of 1995, "legal aid" in 

that Act means representation by a solicitor or barrister, engaged by the Legal Aid Board under section 11 

of that Act, on behalf of a complainant or witness in relation to an application pursuant to this section. 
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(17) The Minister shall, not later than three years after the commencement of this provision, carry out a 

review of the operation of this provision. 

 

Drafted by Lorcan Staines SC and Gemma McLoughlin-Burke BL 
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