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	Dublin Rape Crisis Centre Submission to the Joint Oireachtas Committee on Health and Children on the Children First Bill 2012


Introduction
Dublin Rape Crisis Centre’s (DRCC) vision is for an Irish Society free from childhood sexual abuse, rape and other forms of sexual violence. We note that the Ryan Report encompassed a recommendation that the rights of the child be enshrined in the Constitution and that child protection guidelines be elevated to a statutory footing. We welcome this opportunity to make a submission and presentation to the Joint Oireachtas Committee on Health and Children in relation to the Heads of The Children First Bill 2012. 
A statistical breakdown of the 549 clients who attended the DRCC for counselling in 2010 showed that 52.35% suffered child sexual abuse and 94.43% of those victims were abused by either a family member or a person known to them. In addition, of the 9,141 calls to our National 24-Hour Helpline for Victims of Rape and Sexual Abuse from 1 January 2010 to 31 of December 2010, 49.31% were from adults abused as children. 
All involved within the DRCC, including its Board of Directors, CEO, management team, staff and volunteers adhere to our own policy on child protection, which is in line with Children First: National Guidance for Protection and Welfare of Children 2011 (“Children First”). We endeavour through the progressive and pro-active work of our Education and Training Department to deliver programmes on awareness raising and prevention of child sexual abuse. 
	
	Part1.2 Interpretation
	

	The DRCC firmly believes that the definition of “abuse” should be expanded to incorporate emotional abuse of a child, in line with Children First.
	


	
	Head 5 provides that the welfare and protection of the child is to be the first and paramount concern. Head 5 covers the policy intent that obligations arising under Children First: National Guidance for Protection and Welfare of Children (hereinafter referred to as Children First) are to operate in conjunction with the proposed Bill. A further objective of this Head is to confirm and affirm that the principles and guidelines set out in Children First remain operative and are to be implemented in conjunction with the Bill’s provisions. In particular, it is intended that this Head ensures that the reporting principles and guidelines set out in Children First continue to apply.

	 The DRCC is most encouraged that the wellbeing of the child is the intrinsic focus of the Bill. We note that the Bill will not operate in isolation but rather it is intended that it operates in conjunction with Children First. Given that the Department and organisations are aware of their obligations under these guidelines it is hoped that a seamless transition will ensue, with no gap in the protection afforded to children. We note that Children First is central to the legislation, which is intended as an addition rather than a substitution.
	


	
	Head 6 provides for those organisations coming within the meaning of the Bill that will have a statutory obligation to report a concern or an allegation of child abuse to the HSE. Head 6 lists the type of services provided by those organisations as services where children would attend, including services under Part 7 of the Child Care Act 1991 (i.e. pre-school and after-school services), recreational, educational, cultural, religious, spiritual or charitable pursuits, health care, therapeutic or disability services, services with a residential component, and transport services provided specifically for children. Both State, community, voluntary and private services for children are included in the Head.

Head 6 also lists services which are excluded i.e. those which have general public access e.g. shops and cinemas; services provided to a child by a person directly employed by the child’s parent or guardian; services provided by a person employed in the child’s own home; services provided by an organisation which employs children e.g. apprentices (unless it is an organisation included under the legislation); and services provided by gyms, beauty and leisure facilities which cater for adults but allow children to use their facilities. The principle of a parent providing the best protection for his or her child and in so doing supervising the service his or her child receives, underpins these exclusions.
	

	
	The DRCC welcomes the extent of the organisations subject to the Bill.

We suggest that a higher obligation should be placed on those services with a residential component; we would suggest that the Bill should contain a provision which requires the HSE to audit the compliance of such organisation on an ad-hoc basis; such powers are afforded to the HSE under Head 14.
We are most concerned by the list of services that are not encompassed by the Bill. With reference to Head 6(3)(f) we believe that such facilities should either be re-defined with a narrower focus or should fall to be considered as organisations under the Bill. Swimming pools and gyms are organisations that should be included, it is imperative that such places have a focus on child protection. Also, with reference to Head 6(3)(b), services provided where the parent employs the person providing the service; we would consider that private schools or summer schools run by committees or indeed any private group/club where a group of parents engage the services of others should be considered an organisation within the meaning of the Bill. The omission of such facilities and organisations weakens the measure of child protection afforded to children. 
	


	
	Head 7 provides for the responsibilities of organisations which come under the Bill including the appointment of a Designated Officer; the publication of the Keeping Children Safe Plan (a published plan specific to each organisation’s services) and in general, promoting awareness in best practice in child welfare and protection. Head 7 provides that an organisation coming under the legislation is one that provides services which may be attended by a child, without the attendance of that child’s parent or guardian or other adult to whom the parent or guardian has entrusted the child, and where a person working in the organisation has access to a child or works directly with a child availing of the organisation’s service.
	

	
	The DRCC supports the inclusion of a list of responsibilities and duties conferred upon organisations under the Bill. 

With reference to 7(3) we suggest that having one document provided by the HSE and another provided by the Department of Children and Youth Affairs could cause confusion. In the interest of streamlining services and having one point of contact for organisations we suggest that both the Keeping Children Safe Plan and the Guidance for the Reporting of Abuse be provided by the Child and Family Support Agency.
With reference to 7(14) we suggest that the legislation allows for the appointment of external auditors by the Designated Officer if required. In addition we are unsure of the practicalities of implementing 7(14)(iv): that the Designated Officer is to implement the recommendations of the internal audit committee. We foresee that the Designated Officer may not necessarily agree with the findings/recommendations of the internal audit committee and the Bill needs to account for such a situation. We suggest that in circumstances where agreement cannot be reached between the Designated Officer and the auditors as to the new recommendations to be implemented that the matter should be referred to the HSE for guidance.
	


	
	Head 8 provides for the arrangements for an organisation which comes under the Bill to notify the HSE of its existence, the service to be provided by it to children, and sets out details of information an organisation is required to hold and make available to the HSE on request.
	

	
	With reference to 8(e)(iv) we believe the legislation should be aligned with the National Vetting Bureau Bill and contain timeframes within which the organisation is to confirm that employees and volunteers have been vetted.
In addition we note that the Bill does not stipulate any penalty for an organisation’s failure to register with the HSE 28 days before commencing to provide the service, this failure could be considered a summary offence for the purposes of Head 20.
	


	Head 9 provides that an organisation which comes under Head 6 is to appoint a Designated Officer who is to be the most senior person in the organisation. The Head provides for the functions of the Designated Officer which include receiving, from employees or volunteers, concerns or allegations of child abuse and reporting of any such concerns to the HSE, and in so doing the Designated Officer must act in accordance with the Guidance for the Reporting of Abuse (provided for under Head 15). It is intended that concerns or allegations of child abuse are to relate to abuse a child may have encountered while in the organisation and also to abuse which may have happened in other circumstances outside of the organisation but where the information has come to the employee’s or volunteer’s attention while involved in the work of the organisation. The Designated Officer’s functions may be delegated to one or more employees or volunteers of senior management rank with the authority and competence to undertake the role. However, it is intended that the Designated Officer remains the person responsible for ensuring that cases of child abuse or neglect are reported and for compliance generally with the proposed legislation.

If the Designated Officer decides not to report a concern or allegation of child abuse which has been brought to his or her attention, he or she must record, at the time of making the decision not to report, the reasons for not reporting and any action he or she takes in relation to the case.

Head 9 also provides for the Designated Officer to assist the HSE and to participate, on request, in the assessment of risk; in the investigation of concerns or allegations of child abuse undertaken by the HSE and in any related matter.
	

	We welcome the detailed list of functions attaching to the Designated Officer. While the Designated Officer may delegate these functions, we note that responsibility for ensuring that cases of child abuse or neglect are reported remains vested in the Designated Officer.

We believe that the powers of the Designated Officer need to be clearly defined and differentiated from the functions of the Designated Officer. With reference to 8(2)(ii) the Designated Officer is required to record concerns and to record the actions taken following receipt of a concern or allegation. It should be clarified that the Designated Officer has no power to unilaterally investigate outside of the organisation and therefore it should be explicitly stated that the “action” referred to takes the form of an internal employment/organisation investigation, it is for the authorities/HSE to escalate matters. We make this suggestion in light of the fact that a future criminal trial could be affected by actions undertaken by the Designated Officer; eg. Perpetrator could flee, evidence removed, child’s witness statement could be affected by the over-involvement of the Designated Officer.  A timeframe should be suggested for this action, as workplace investigations can become a lengthy process.
The Designated Officer must prepare, keep reviewed and updated the organisation’s Keeping Children Safe Plan in accordance with the Safeguarding Guidance for Organisations provided by the HSE and the Guidelines for the Reporting of Abuse provided by the Department of Children and Youth Affairs; it is therefore imperative that the HSE publish this Guidance in advance of the legislation being enacted.

Given the functions of the Designated Officer, employees/volunteers and those appointed to the internal audit committee it is imperative that adequate training be made available on an on-going basis. The DRCC has a full training department offering training in the area of child protection and we are available to assist with a training plan.
Head 9(d) provides an extensive list of information to be included in any report to the HSE, including relationship to reporter, sources of information, knowledge of parent etc.  We strongly suggest that a new standard reporting form be made available to all organisations which reflect the list of information outlined. This form should be made available on the HSE website.
	


	Head 10 provides for the duties of employees or volunteers working in organisations to report concerns and allegations of child abuse to the Designated Officer in accordance with criteria set out in the Keeping Children Safe Plan. It also provides for concerns or allegations of abuse to be reported directly to the HSE by employees or volunteers rather than to the Designated Officer, if to do so would be in the child’s best interest.
	

	We are concerned that the involvement of the Designated Officer can be circumvented. 
We believe that all reports should normally go through the Designated Officer and the employee/volunteer should only approach the HSE directly in circumstances where the abuse relates to the Designated Officer or where the Designated Officer failed to report. 

We also suggest the employee who brings the abuse to the Designated Officer’s attention should be informed as to whether or not a report is made to the HSE.
	


	Head 11 sets out that certain persons/professionals (as set out in Schedule 1 of the Heads of Bill) are to be statutorily required to report concerns or allegations of child abuse if working in an organisation coming under the proposed legislation to the Designated Officer. The Designated Officer is to be statutorily required to report any such concerns or allegations of abuse to the HSE. The reporting of concerns or allegations of abuse is to be made in accordance with criteria to be set out in the Guidance for Reporting of Abuse (Head 15 refers). The Head sets out that persons/professionals (as set out in Schedule 1 of the Heads of Bill) who work outside of such organisations and are sole practitioners or self-employed are to be statutorily required to report concerns and allegations of abuse to the HSE. Head 11 provides that persons who are statutorily required to report and who fail, without reasonable excuse, to comply are guilty of an offence and the liabilities arising are set out in Head 20.
	

	We welcome the stipulation that the Designated Officer is statutorily obliged to report concerns or allegations of abuse. In addition to those in organisations, Schedule I lists professionals such as registered nurses who are also obliged to report any concerns whether they work in an organisation or as sole practitioners.
With reference to 11(3) we are concerned that the making of a report to An Garda Siochana acts as a defence, and we suggest that where a concern of child abuse is reported to An Garda Siochana a simultaneous report should also be made to the HSE. 
	


	Head 12 sets out the HSE’s responsibilities under the Bill to promote awareness and best practice in the area of child welfare and protection for organisations and persons coming under the Bill. Head 12 also provides for the HSE to examine organisations when non-compliance with the Bill is brought to its attention.
	

	The HSE is charged with the responsibility of providing information, advice and awareness to the public, organisations and professionals. The HSE is responsible for dictating the expected standards and best practice through the publication of Safeguarding Guidance for Organisations. The HSE is also charged with the responsibility of examining organisations where non-compliance with the Bill is brought to its attention.

We are pleased to note that the HSE is required to maintain and make publicly available a register of organisations who, in accordance with Head 8, have notified the HSE or have been deemed to be notified to the HSE.

The DRCC welcomes the fact that the HSE will be available to provide advice to Designated Officers and to persons who are obliged to report, to assist them in making the decision as to whether a report is required. We suggest that a free helpline be made available and that organisations be given the freedom to enquire anonymously. We welcome the fact that the making of this enquiry or the provision of advice by the HSE will not act as a defence for not reporting once the abuse meets the criteria set out in the Guidance for the Reporting of Abuse.
	


	Head 13 sets out the responsibilities of the HSE in relation to monitoring and dealing with reports of concerns or allegations of abuse it receives. The Child Care Act 1991 provides that the HSE shall take such steps as it considers requisite to identify children who are not receiving adequate care and protection and ensure that any reported cases of abuse received are assessed.
	

	The appointment of a person with complete responsibility for the monitoring and handling of reports is imperative to ensure that a consistent approach is taken by the HSE. In line with the suggestion made by Barnardos we believe that a strict organisational structure whereby staff at all levels are aware of their responsibility is crucial, together with a clear management structure linking local level structures to the national level is also required.
	


	Head 14 provides for the HSE to have the power to examine whether an organisation is complying with the provisions of the Bill and to determine whether there is, or may be, a failure on the part of the organisation to implement the legislation. Where the HSE believes an organisation is not in compliance, it may issue a written direction to the organisation seeking an Improvement Plan. Where the organisation does not submit an Improvement Plan, or fails to implement it, the HSE may issue a written Improvement Notice to the organisation’s Designated Officer who may appeal the Notice to the District Court. The Head also provides that where the HSE believes there is, or may be, a serious risk to the safety or welfare of a child in an organisation, it may serve a Prohibition Notice on the Designated Officer, to take immediate effect and which will seek to have the matter giving rise to the risk remedied within a specified time period. The Prohibition Notice may prohibit the carrying on of part or all of the services provided to children. The Prohibition Notice may be appealed to the District Court and a request may be heard to have the Notice suspended.
	

	We believe that the powers conferred upon the HSE to issue written directions, improvement notices and prohibition notices, give teeth to the Bill. Without these powers, the sole safeguards would lie in criminal law, namely the Criminal Justice (Withholding of Information on Offences Against Children and Vulnerable Persons) Bill 2012 to prosecute for failure to report. Head 14 provides a range of practical and systematic steps to be followed by the HSE in fulfilling their role as a watchdog for child protection.
The HSE is given the power to examine and inquire into the services and practices of an organisation and it can issue a written direction requesting that an improvement plan be submitted. Failing this, the HSE can serve a written improvement notice on the relevant Designated Officer. If after following these steps the HSE is of the opinion that there is a serious risk to the safely or welfare of a child it can serve a Prohibition Notice on that organisation which can prohibit the carrying on of part or all of the services provided to children.
However it is unclear how an organisation is selected for review at the outset and whether or not the HSE will be undertaking ad-hoc reviews. In addition it is unclear who in the HSE will be responsible for the issuance of notices and whether or not the task will be undertaken by the legal department or the person to be instated under Head 13.
The DRCC is concerned that the appeal process could cause considerable delay. In circumstances where the District Court can direct that the Order be suspended pending the outcome of the Appeal, we have concerns about the protection afforded to children during the intervening period and suggest that a process be put in place to ensure continued protection.
	


	Head 15 provides for the Department of Children and Youth Affairs to publish guidance entitled Guidance for the Reporting of Abuse. The guidance will provide advice on all aspects of the reporting of concerns and allegations of child abuse by persons statutorily charged with reporting child abuse and it will be provided to all relevant organisations and be made available to the general public.
	

	We re-iterate the suggestions of Barnardos that the Guidance for the Reporting of Abuse must take the form of Regulations and be published in tandem with the legislation being enacted.
	


	Head 16 provides for criteria to be used by a Designated Officer or a person statutorily required to report child abuse, in deciding if they should make a report, in relation to a concern or allegation of child abuse, to the HSE. The report must be made to the HSE but if the case has already been reported to An Garda Síochána there is no requirement to report to the HSE. This is to avoid reporting to both the HSE and An Garda Síochána unless that is what is required in the circumstances. The Head also provides for reports to be made by An Garda Síochána in respect of relevant reports it receives in respect of child abuse or concerns for the safety of the child.
	

	We strongly believe that this provision will cause confusion. The HSE should be the main point for reporting allegations of child abuse or neglect; it is then a matter for the HSE to verify that a report was already made to the Gardai and to ascertain the status of that report/investigation.
	


	Head 17 provides for the HSE or An Garda Síochána, as the case may be, to inform a Designated Officer or any person statutorily charged with reporting child abuse, who has made a report of a concern or allegation of child abuse to either the HSE or An Garda Síochána, if the report is being referred for attention by the HSE to An Garda Síochána or vice versa. Head 17 provides that the HSE and An Garda Síochána will co-operate to ensure that the best interests of the child are upheld and provides that the HSE and An Garda Síochána will agree protocols and procedures for the implementation of this Head.
	

	We welcome this provision which reflects the co-operation and interaction that must take place between the Gardai and the HSE . In order to ensure that both agencies work harmoniously in the correct implementation of this legislation, we believe that joint protocols and procedures must be devised. It is essential that interagency staff training be provided regularly in order to ensure that each agency is fully aware of the role of the other. We suggest that designated members of staff should be involved in liasing between the Gardai and the HSE.
We welcome the fact that a Standard Notification Form is to be completed by the HSE or An Garda Siochana where they are notifying each other of a report or concern. This will assist in ensuring that a consistent approach is taken.

We suggest that specific inter-agency protocols and procedures on child protection should also be devised regarding the interaction of the agencies in investigating allegations of historic child abuse.
	


	Head 20 provides for offences under the Bill and for the liabilities attaching. A person is guilty of an offence if he or she is required to report concerns or allegations of abuse under the proposed Bill to the HSE and fails to do so (Head 11(3) refers). A person guilty of an offence will be liable, on summary conviction, to a class A fine or imprisonment for a term not exceeding 12 months or both, or on conviction on indictment, to a fine or imprisonment for a term not exceeding 5 years or both.
	

	The sanctions imposed arising from a failure of the Designated Officer/employee/volunteer to report a concern or allegation of child abuse in accordance with the Guidance for Reporting of Abuse are adequate.
In line with the suggestion of Barnardos we agree that the summary offence needs to take account of recklessness and negligence. In this regard we support their suggestion that the definition be expanded to include two sub-categories:  

1. Those who act with reckless disregard for the protection of children, as outlined in the Bill; and

2. Those who are negligent in reporting concerns through error.

We re-iterate our concern that under 11(3) making a complaint to the Gardai is a complete defence.
	


	Summary of DRCC Comments
	

	· With reference to Head 7(3) we suggest that having one document provided by the HSE and another provided by the Department of Children and Youth Affairs could cause confusion. In the interest of streamlining services and having one point of contact for organisations we suggest that both the Keeping Children Safe Plan and the Guidance for the Reporting of Abuse be provided by the new Child and Family Support Agency. 
· With reference to Head 7(14)(iv) the Designated Officer is to implement the recommendations of the internal audit committee, however we foresee that the Designated Officer may not necessarily agree with the findings/recommendations of the internal audit committee and the Bill needs to account for such a situation. We suggest that in circumstances where agreement cannot be reached between the Designated Officer and the auditors as to the new recommendations to be implemented the matter should be referred to the HSE for their guidance. 
· With reference to Head 9(2)(ii), we suggest that the actions which the Designated Officer is obliged to take and report need to be clarified. We suggest outlining that the Designated Officer has no power to investigate outside of the organisation and therefore it should be explicitly stated that the “action” referred to takes the form of an internal employment/organisation investigation. We make this suggestion in light of the fact that a future criminal trial could be affected by actions undertaken by the Designated Officer eg. perpetrator of abuse could flee, evidence removed, child’s witness statement could be affected by the actions of the Designated Officer.  We believe it is imperative that Designated Officers receive adequate training on the extent and limit of their duties.
· With reference to Head 9(d), we strongly suggest that a new version of the standard reporting form be made available to all organisations to reflect the list of information sought. This form should be made available on the HSE website. 

· With reference to Head 11(3) we are concerned that the making of a report to An Garda Siochana acts as a defence. This could lead to confusion and professionals in the area should be adequately trained and adequately aware of the requirement to report through the correct channels ie. Designated Officer and HSE.
· We note that the Bill does not stipulate any penalty for an organisations failure to register with the HSE 28 days before commencing to provide the service. Such a failure should fall to be considered as an offence under Head 20.
· With reference to Head 20 we believe that it ought to be clearly stipulated that recklessness or negligence in failing to report is a summary offence.
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