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PART I: INTRODUCTION AND SUMMARY

OF PRINCIPAL RECOMMENDATIONS
BACKGROUND TO THIS SUBMISSION
1.1 In this submission, we make recommendations for the reform of one of the procedural

mechanisms used to control the prosecution process, namely the present policy of the 
the Director of Public Prosecutions (“the DPP”) not to give reasons for decisions to bring or maintain a prosecution prior to the institution of criminal proceedings. We have been very conscious of the constitutional gravity of such a reform and the dangers of not only encroaching on the constitutional right to one’s good name and the presumption of innocence but also the inevitable administrative burden imposed on senior officials and delay caused within the criminal justice system.
1.2 We make these submissions because we believe that the present policy of the DPP not to give reasons for decisions to bring or maintain a prosecution is an important subject which requires urgent review, and the responses that we have received on consultation fortify this belief. 
1.3 The first reason why we hold this belief is that the nature of the adoption of a policy to give reasons for decisions means that it is open to criticism on the grounds that it may cause delay in criminal proceedings and impose an administrative burden on senior officials. Both of these features are unacceptable considerations if the reason not to give a decision in a particular case can no longer be justified.
1.4 Second, Government, when considering new proposed criminal legislation, has given

very little consideration to the matter of the principles governing whether a decision whether or not to prosecute should be required, and if so, to whom and by what means it should be given. There appears to be little prospect in the near future of a general discussion of the principles justifying the insertion of provisions for the giving of reasons for decisions If the DPP does not look into them, it is difficult to see how they will be considered.
1.5 Finally, when drafting proposals for reform, we frequently have to consider whether reasons for decisions of whether to prosecute should be introduced for our new offences. This is a problem that will continue to present itself when we consider recommending new offences and it seems desirable that we should have a principled approach. The best way of achieving this is to have a specific project examining giving reason for decisions. We believe that the DPP will benefit greatly from the responses received on consultation and that will enable him to make cogent and considered recommendations.
1.6 The importance of this submission has been increased by two significant

developments. First, the approach of prosecution models adopted in other jurisdictions and second a decision of the European Court of Human Rights which requires reasons for decisions not to prosecute to be given to the relatives of the deceased person [Jordan v UK]
1.7 There has been a previous effort to rationalise the policy of the DPP not to give reasons for decisions. In 1983, the then Director of Public Prosecution, Mr. Eamonn Barnes indicated that:  
“If some method can be devised whereby the Director could, without doing injustice, inform the public of the reasons for his decisions, he will willingly put it into operation”.
THE AMBIT OF THIS SUBMISSION
1.8 Our initial examination of the present policy of the DPP not to give reasons for decisions to bring or maintain a prosecution led us to the conclusion that the criticisms had substance, and we decided to see if and how there should be reform. We must stress that we have not been concerned with the question of whether there should be private prosecutions. We proceeded upon the basis that there are private prosecutions. In any event, even if there were no private prosecutions, it would still be necessary to decide whether the DPP should change its present policy not to give reasons for decisions for public prosecutions and how it should operate.
1.9 The obvious starting point for this submission was to identify those Acts which contain provisions relating to sexual offences in Irish law that do not require the DPP to give reasons for a decision not to institute proceedings. They are set out in Appendix A.
1.10 We believe that the main long-term aim of this submission must be the effective reform of the present policy of the DPP not to give reasons for decisions and that this is best achieved by identifying, first, the major developments relevant to this jurisdiction and second, the practice of other jurisdictions for the prosecutor to give reasons for decisions to bring or maintain a prosecution.   
1.11 We therefore see the main objective of this submission is to produce recommendations based on guiding principles and we believe that once these have been identified it will be possible without difficulty to decide whether the DPP should give reasons for decisions to bring or maintain a prosecution for specific offences. The task of putting those recommendations into effect is a matter for the Department of Justice, Equality and Law Reform.
MAJOR DEVELOPMENTS IN RECENT YEARS

1.12 The DPP has set up a review of the present policy not to give reasons to bring or maintain a prosecution. In January 2008 the discussion paper was published. In it a number of questions were raised relevant to the present submission.
1.13 First, it has become the practice of other jurisdictions for the prosecutor to give reasons for decisions to bring or maintain a prosecution. This is the case in both common law and civil law systems, for example England, Scotland, Wales, Northern Ireland, Canada and Australia, Sweden, The Netherlands, Norway and South Africa. That is why it is envisaged that the DPP in this jurisdiction should also provide reasons for his decisions to bring or maintain a prosecution.
1.14 Second, a decision of the European Court of Human Rights which requires reasons for decisions not to prosecute to be given to the relatives of the deceased person [Jordan v UK].
1.15 Another major development is the introduction of The Sex Offenders Act, 2001. 
This act gives further effect to the rights of victims guaranteed under the European Convention on Human Rights, by introducing legal representation for complainants. By virtue of section 34 of that Act, the Criminal Law (Rape) Act, 1981, is amended by the insertion after section 4 of the following section:

“4A.—(1) Where an application under section 3 or 4 is made by or on behalf of an accused person who is for the time being charged with an offence to which this section applies, the complainant shall be entitled to be heard in relation to the application and, for this purpose, to be legally represented during the hearing of the application.

(2) Notice of intention to make an application under section 3 or 4 shall be given to the prosecution by or on behalf of the accused person before, or as soon as practicable after, the commencement of the trial for the offence concerned or, as the case may be, the commencement of the proceeding concerned referred to in section.
(3) The prosecution shall, as soon as practicable after the receipt by it of such a notice, notify the complainant of his or her entitlement to be heard in relation to the said application and to be legally represented, for that purpose, during the course of the application.

(4) The judge shall not hear the said application without first being satisfied that subsections (2) and (3) have been complied with.

(5) If the period between the complainant's being notified, under subsection (3), of his or her entitlements under this section and the making of the said application is not, in the judge's opinion, such as to have afforded the complainant a reasonable opportunity to arrange legal representation of the kind referred to in this section, the judge shall postpone the hearing of the application (and, for this purpose, may adjourn the trial or proceeding concerned) for a period that the judge considers will afford the complainant such an opportunity.
(6) This section applies to a rape offence and any of the following, namely, aggravated sexual assault, attempted aggravated sexual assault, aiding, abetting, counselling and procuring aggravated sexual assault or attempted aggravated sexual assault, incitement to aggravated sexual assault and conspiring to commit any of the foregoing offences.”
1.17 The significance of this development to the present submission is that it is strongly recommended that victims should be entitled to legal representation not only at the pre-trial stage but also during the trial.  The victim’s lawyer should have responsibility for providing information to the victim about the progress of the investigation, and should act as a channel of communication between the victim and the authorities. In particular, the victim’s lawyer should ensure that the victim is informed whether the accused has made a statement, whether he has pleaded guilty or not guilty, and whether it has been decided to proceed with the prosecution or not. The victim should also have access through his or her lawyer to the contents of the dossier or pre-trial book of evidence. We consider how this should operate in more detail later [See Part VII Ancillary Recommendations].
1.18 Another important development with the introduction of The Sex Offenders Act, 2001 is the obligation on sex offenders to notify certain information to the Garda Siochana. The two most relevant ECHR cases in which the meaning of penalty has been considered were both unsuccessful challenges to the registration requirements contained in the UK Sex Offenders Act, 1997. In the first, the Commission ruled inadmissible the applicant’s complaint in Ibbotson v UK [1999] 27 EHRR CD 332. The applicant had been convicted and sentenced in May 1996 to three and a half years’ imprisonment in respect of sex offences and was released on 20th August 1997 (although his sentence did not expire until later). On 1st September, 1997 the Sex Offenders Act, 1997 entered into force, requiring the applicant to register with the police and notify them of any change of address. The applicant alleged a breach of Article 7.1 of the Convention. The Commission first noted that the Act was passed after the applicant committed the offences at issue, and that it entered into force after he had been released from prison, even though the sentence was still in force. Thus, the only issue was whether the passing of the Act and its impact upon the applicant could be considered as a ‘penalty’ within the meaning of Article 7.

1.19 The Commission applied the test as to the meaning of ‘penalty’ developed in Welch v UK (1995) 20 EHRR 247. (In Welch, the Court held that the word ‘penalty’ has an autonomous meaning and a Court may look behind appearances and assess for itself whether a particular measure amounted in substance to a ‘penalty’ within the meaning of Article 7(1). The first question was whether the measure in question had been imposed following conviction for a criminal offence. Other relevant factors to be taken into account were the characterisation of the measure under national law; its nature and purpose; and the procedures and sanctions associated with it.) In applying that test in Ibbotson, the Commission noted that a conviction was a precondition of the obligation to register. However, as regards the nature and purpose of the obligation to register, the impugned measure was considered to have a preventative rather than a punitive purpose; since inclusion on the register might dissuade a person form re-offending. The preamble to the Act did not suggest the measure was characterised as punitive under national law; rather it was to be imposed as a matter of law following conviction and sentence in respect of a certain type of offence, and no further procedure was involved in its implementation. Moreover, he information required to be furnished could in any event be in the public domain, and would at least be known to the police. Although failure to comply was a criminal offence, independent criminal proceedings would have to be brought against a defaulter, in which his degree of culpability in defaulting would be taken into account in sentencing. Ultimately, in relation to severity, the measure did not require more than ‘mere registration’, and did not amount to a ‘penalty’ within the meaning of Article 7.1

1.20 A further challenge to the registration requirements was also ruled manifestly unfounded by the European Court itself in Adamson v UK [1999] 28 EHRR CD 578. The Court gave similar reasoning to that of the Commission in Ibbotson. A new argument was raised by the applicant, however, that the register placed him at risk of vigilante attacks following reports of such attacks on paedophiles following their identification by the media. The Court rejected this argument, stating that there was no evidence to suggest a connection between the attacks and the registration of offenders with the police, nor to suggest that the requirement to register would lead to information not already publicly available becoming known to the media or general public. The Court also rejected the applicant’s argument that his right to privacy and respect for family life under Article 8 had been infringed, stating that although the requirement to provide information itself amounted to an interference with private life within the meaning of Article 8.1, it was both ‘in accordance with the law’ since it was clearly set out in the Act, pursued ‘legitimate aims’ and was ‘necessary in a democratic society’. The Court considered finally and most importantly for the purposes of this submission, that the requirement was not disproportionate to the duty held by States under the Convention to take certain measures to protect individuals from such grave forms of interference as sexual abuse, referring to its earlier judgment in Stubbings & Others v UK, 22nd October, 1996. In Stubbings, the plaintiffs, who had been sexually abused as children, challenged the statutory limitation period in English law which had the effect of preventing them from suing in respect of that abuse. The European Court held that existence of the statutory limitation period did not amount to a breach of the Convention. At para. 62 of the judgment, the Court held that ‘although the object of Article 8 is essentially that of protecting the individual against arbitrary interference by public authorities, it does not merely compel the State to abstain from such interference: there may, in addition to this primary negative undertaking, be positive obligations inherent in an effective respect fro private or family life.’ At para. 64, the Court held specifically that “Sexual abuse is unquestionably an abhorrent type of wrongdoing, with debilitating effects on its victims. Children and other vulnerable individuals are entitled to State protection, in the form of effective deterrence, from such grave types of interference with essential aspects of their private lives”. In Stubbings, however, the Court held that such protection was afforded, since the abuse was regarded most seriously by English criminal law and subject to severe maximum penalties.     
1.21 The Dublin Rape Crisis Centre has commissioned a number of research publications, including, “The Legal Process and Victims of Rape”, which is a comparative analysis of the laws and legal procedures relating to rape, and their impact upon victims of rape, in the Member States of the European Union; “Without Fear: 25 Years of the Dublin Rape Crisis Centre”, published in 2005, which is the first full account of the history of the Dublin Rape Crisis Centre; The SAVI Report, also commissioned by the Dublin Rape Crisis Centre and carried out by the Royal College of Surgeons in Ireland, which is a landmark national study that provided for the first time, reliable statistics on the extent and nature of sexual abuse and violence in Ireland; SAVI Revisited, published in 2005, which is a three year follow-up study to the SAVI Report (2002). It considers the long-term implications of research on sensitive issues, such as sexual abuse, for participants.   
SUMMARY OF RECOMMENDATIONS
1.22 It is clear to us that the current policy needs to be reformed. Our view is that DPP must give reasons for decisions to bring or maintain a prosecution with regard to particular offences. 
1.23 The categories of offences for which we recommend the DPP must give reasons for decisions to bring or maintain a prosecution are as follows:
i. Rape.

ii. Sexual assault (whether the offence of which the person was convicted was known by that name or by the name “Indecent assault upon a female person” or “Indecent assault upon a male person”).

iii. Aggravated sexual assault (within the meaning of section 3 of the Act of 1990).

iv. Rape under section 4 of the Act of 1990.

v. An offence under section 1 of the Act of 1908 (incest by males).

vi. An offence under section 2 of the Act of 1908 (incest by females of or over 17 years of age).

vii. An offence under section 1 of the Act of 1935 (defilement of girl under 15 years of age).

viii. An offence under section 2 of the Act of 1935 (defilement of girl between 15 and 17 years of age).

ix. The offence of buggery with a person or with an animal referred to in section 61 of the Act of 1861.

x. The offence of an attempt to commit such buggery referred to in section 62 of the Act of 1861.

xi. An offence under section 3 of the Act of 1993 (buggery of persons under 17 years of age).

xii. An offence under section 4 of the Act of 1993 (gross indecency with males under 17 years of age).

xiii. An offence under section 11 of the Criminal Law Amendment Act, 1885 (acts of gross indecency).

xiv. An offence under section 5 of the Act of 1993 (protection of mentally impaired persons).

xv. An offence under section 4 of the Act of 1935 (defilement of mentally impaired females).

xvi. An offence under any of the following provisions of the Child Trafficking and Pornography Act, 1998 —

(a) section 3 (child trafficking and taking, etc., child for sexual exploitation),

(b) section 4 (allowing child to be used for child pornography),

(c) section 5 (producing, distributing, etc., child pornography),

(d) section 6 (possession of child pornography).

xvii. An offence under section 2 of the Sexual Offences (Jurisdiction) Act, 1996 (sexual offences committed outside the State).

xviii. An offence consisting of attempting to commit an offence referred to in any of paragraphs 1 to 17 of this Schedule (other than such an offence that itself consists of an attempt to do a particular act).

xix. An offence consisting of aiding, abetting, counselling, procuring or inciting the commission of an offence referred to in any of paragraphs 1 to 18 of this Schedule.

xx. An offence consisting of conspiracy to commit an offence referred to in any foregoing paragraph of this Schedule.
1.24 We recommend that in the case of the all of the offences above, the reason for the decision of the DPP to bring or maintain a prosecution should be provided by direct communication with the victim by way of a written response by the prosecutor to the victim, explaining the decision as fully as possible.

1.25 We recommend that existing provisions of the Sex Offenders Act, 2001, which introduced legal representation for complainants at the pre-trial stage, should be expanded. This should be done by giving the victim’s lawyer the responsibility for providing information to the victim about the progress of the investigation, by acting as a channel of communication between the victim and the authorities. In particular, the victim’s lawyer should ensure that the victim is informed whether the accused has made a statement, whether he has pleaded guilty or not guilty, and whether it has been decided to proceed with the prosecution or not. The victim should also have access through her lawyer to the contents of the dossier or pre-trial book of evidence.
STRUCTURE OF THIS SUBMISSION
1.26 Part I of this submission sets out the background by way of an introduction to the present policy of the Director of Public Prosecutions not to give reasons for decisions to bring or maintain a prosecution as well highlighting relevant majors developments in recent years. In this part we also summarize our principle recommendations. In Parts II and III we set out the principles we believe should govern the policy of the DPP, describing in Part II the new approach we believe should be adopted. In Part III we set out the cases in which reasons to bring or maintain a prosecution should be required. In Part IV we address ancillary recommendations. Finally, our conclusions and recommendations are collected together in Part V.

PART II: PRINCIPLES FOR REFORM OF THE PRESENT POLICY 

OF THE DPP NOT TO GIVE REASONS FOR DECISIONS (I)

OUR RECOMMENDATION: THE NEW APPROACH TO BE ADOPTED

2.1 Issues have arisen in recent years, particularly in light of the approach of prosecution models adopted in other jurisdictions, as to the ambit and extent of the DPP’s policy on providing reasons when a decision not to prosecute has been taken. In our submission we conclude that major changes need to be implemented in the prosecution process. 

2.2 We believe, the authority responsible for prosecuting offences, the DPP, should assume responsibility for communicating with victims and their families when a decision is made by the DPP not to prosecute. We also recommend that where desired, an explanation to complainants / victims should take place as soon as possible. Similarly, we also recommend that in the prosecution of sexual offences, the DPP should have contact with the victim or the victim’s family and notify them personally of any decision taken to discontinue any prosecution, and ensure that such decisions are carefully and fully recorded in writing and where possible should be disclosed to a victim or a victim’s family.

2.3 While we are aware of the view that although an erroneous decision not to prosecute can lead to more undesirable consequences for the public interest than erroneous decisions to prosecute, no prosecution should ever be brought unless there is a realistic prospect of a conviction. When considered together  these  concerns lead us to believe that a number of significant changes need to be brought about within the office of the DPP, particularly in relation to the provision of reasons to victims and their families for decisions not to prosecute. 

2.4 We understand, as has been pointed out in the Discussion Paper of the Office of the DPP on Prosecution Policy on the Giving of reasons for Decisions, that “concerns raised were that the giving of reasons in one case could require reasons to be given in all cases; reasons which consisted of something more than generalities could lead to unjust consequences; where the

reason provided was that there was a lack of evidence, this could lead to the conclusion that had they been available the individual would have been prosecuted; publication of reasons for not prosecuting could lead to unnecessary pain or damage to individuals other than the suspect”. Also, it was noted that “some cases are not prosecuted on public interest grounds

and publication of reasons in these cases could lead to unjust conclusions

on the guilt or innocence of an individual”.

2.5 Upon examination of the practices of other jurisdictions, we believe the most appropriate approach for us to adopt would be an approach similar to that of the prosecution model adopted in the common law system closest to the Irish legal culture, namely that of England, and the policy of the Crown Prosecution Service in relation to the giving of reasons for decisions had come to the attention of the courts. In R v DPP ex parte Manning and another [2001] QB 330-350, a case concerning a death in custody where the CPS had decided not to prosecute, Lord Bingham of Cornhill C.J. observed that there was no absolute obligation on the Director to give reasons for decisions not to prosecute. He noted that when making a decision on whether to prosecute or not the Director and his officials bring to the task experience and expertise that allow them to make an informed judgment of how a case against a defendant is likely to fare in the context of a criminal trial. The court quashed the decision of the CPS not to prosecute but also emphasised that the ruling of the court did not imply that the court was requiring the CPS to prosecute, rather it should reconsider in this instance its original decision not to prosecute. In 2000 the Report of the European Committee for the Prevention of Torture (CPT) relating to the United Kingdom observed that the confidence of the public in the manner in which decisions are reached regarding the prosecution of police officers would certainly be strengthened were the

CPS obliged to give detailed reasons in cases where it was decided that no criminal proceedings should be brought. The CPT recommended that such a requirement be introduced in England and Wales.

2.6 Following the Glidewell and MacPherson Reports in England, the CPS had begun a phased introduction of its new practice of giving reasons for decisions in cases where a decision was made not to prosecute. This new policy was called the Direct Communications with Victims initiative (DCV) and by October 2002 was fully implemented in all 42 CPS areas. We envisage a similar scheme for this jurisdiction.

2.7 Under our recommendation the DPP would have the responsibility for communicating any decision to drop or substantially alter a charge directly to the victim rather than the Gardai.

Any explanations of DPP decisions would provide as much detail as possible of the reasons for the decisions while bearing in mind the sensitive and important issues which may restrict to some extent the amount of information that can be given. Similar to the  Direct Communications with Victims system adopted in England a meeting would be offered in cases involving a death, child abuse, sexual offences, racially / religiously aggravated offences or cases with a homophobic, transphobic or sexual orientation element.

2.8 Under the new scheme which we believe should be adopted in this jurisdiction, the DPP would write to all victims in cases where the prosecutor alters the charges or where a decision is taken not to proceed with a prosecution. This would mean that the victims and their families could deal directly with the person who makes the decision on the case rather than receiving the information from the Gardai that a decision had been made not to prosecute.
2.9 Under such a new scheme of providing information to victims, the prosecutor responsible for making the decision not to prosecute in a case has the responsibility of drafting and issuing letters to the victim(s) in the case. They would also be a direct point of contact for any response or query that the Office may receive from the victim. Therefore, the decision would be explained to the victim or the family member who would then have a better understanding of why the particular decision was made. The prosecutor would meet with the victims or their family.

2.10 For reasons that have just been set out, we conclude in our submission that the present policy of the DPP not to give reasons for decisions is an unsatisfactory one and it should therefore be reformed. We must point out, however, that there was a strong body of opinion which was critical of our assumption that there is a need for the DPP to give reasons for decisions to bring or maintain a prosecution and our recommendation must be seen in this light.
ADMINISTRATIVE ISSUES
Administrative burden

2.11 A proliferation of cases requiring the DPP to give reasons for decisions might, depending on the frequency of the relevant prosecutions, increase the administrative burden on the DPP. In addition to the preparation necessary for a decision to be made by the DPP, the DPP will also be expected to express a view in difficult cases requiring a reason for a decision to bring or maintain a prosecution.
Delay

2.12 Although, to the best of our knowledge, there is no suggestion that obtaining a

reason would take an unreasonable amount of time, an additional stage to the

institution of criminal proceedings is likely to delay the institution of those proceedings.
2.13 We conclude that the present policy of the DPP not to give reasons for decisions is an unsatisfactory one and recommend that it should be reformed.

PART III: PRINCIPLES FOR REFORM OF THE PRESENT 

POLICY OF THE DPP NOT TO GIVE REASONS FOR DECISIONS (II)

SHOULD WE HAVE AN OFFENCE-STRUCTURED POLICY?
3.1 We now turn to look at the circumstances in which reasons should be required.

The present policy of the DPP not to give reasons for decisions to bring or maintain a prosecution is not offence-structured in the sense that broadly the present policy of the DPP not to give reasons for decisions applies to all offences. In other words, the question of whether a reason is required does not depend on the offence charged. A fundamental issue to be determined is whether we should adopt an offence-structured policy or a different type of structure.
3.2 We wish to stress the importance of certainty as to when reasons for a decision to bring or maintain a prosecution is or is not required, as it would be totally unsatisfactory for the criterion to be framed in such a way that only a ruling at the start of the trial would determine

whether or not a reason for the decision was required.
3.3 The approach taken by the DPP is to focus on the kinds of prosecution that he are trying to prevent; prosecutions which are unlikely to succeed and those which, even if likely to succeed, are undesirable because the public interest in prosecuting the guilty is outweighed by

other interests public, private or both, militating against prosecution. The most important kind of harm to be averted in prosecutions which are unlikely to succeed is the suffering of the

(presumably) innocent defendant who, as a result of the prosecution, might be

subjected to stress, expense and damage to career or reputation. 
3.4 When considering the type of harm the DPP harm is trying to prevent, we conclude that a reformed policy to give reasons for decisions should in general be offence structured. Therefore, reasons would only be given in relation to serious, pre-defined categories of cases, such as murder, sexual offence cases, or other cases involving serious violence, insofar as this can be done without compromising other legally protected interests, such as the interests of suspects, victims or witnesses. 
EXAMPLES OF OFFENCES FOR WHICH REASONS TO GIVE DECISIONS TO BRING OR MAINTAIN A PROSECUTION WOULD BE REQUIRED IF OUR RECOMMENDATIONS WERE ADOPTED

3.5
i. Rape.

ii. Sexual assault (whether the offence of which the person was convicted was known by that name or by the name “Indecent assault upon a female person” or “Indecent assault upon a male person”).

iii. Aggravated sexual assault (within the meaning of section 3 of the Act of 1990).

iv. Rape under section 4 of the Act of 1990.

v. An offence under section 1 of the Act of 1908 (incest by males).

vi. An offence under section 2 of the Act of 1908 (incest by females of or over 17 years of age).

vii. An offence under section 1 of the Act of 1935 (defilement of girl under 15 years of age).

viii. An offence under section 2 of the Act of 1935 (defilement of girl between 15 and 17 years of age).

ix. The offence of buggery with a person or with an animal referred to in section 61 of the Act of 1861.

x. The offence of an attempt to commit such buggery referred to in section 62 of the Act of 1861.

xi. An offence under section 3 of the Act of 1993 (buggery of persons under 17 years of age).

xii. An offence under section 4 of the Act of 1993 (gross indecency with males under 17 years of age).

xiii. An offence under section 11 of the Criminal Law Amendment Act, 1885 (acts of gross indecency).

xiv. An offence under section 5 of the Act of 1993 (protection of mentally impaired persons).

xv. An offence under section 4 of the Act of 1935 (defilement of mentally impaired females).

xvi. An offence under any of the following provisions of the Child Trafficking and Pornography Act, 1998 —

(a) section 3 (child trafficking and taking, etc., child for sexual exploitation),

(b) section 4 (allowing child to be used for child pornography),

(c) section 5 (producing, distributing, etc., child pornography),

(d) section 6 (possession of child pornography).

xvii. An offence under section 2 of the Sexual Offences (Jurisdiction) Act, 1996 (sexual offences committed outside the State).

xviii. An offence consisting of attempting to commit an offence referred to in any of paragraphs 1 to 17 of this Schedule (other than such an offence that itself consists of an attempt to do a particular act).

xix. An offence consisting of aiding, abetting, counselling, procuring or inciting the commission of an offence referred to in any of paragraphs 1 to 18 of this Schedule.

xx. An offence consisting of conspiracy to commit an offence referred to in any foregoing paragraph of this Schedule.
PART IV: ANCILLARY RECOMMENDATIONS

LEGAL REPRESENTATION FOR VICTIMS
4.1 It is strongly recommended that victims should be entitled to legal representation at the pre-trial stage as envisaged by section 34 of the Sex Offenders Act, 2001, which amends the Criminal Law (Rape) Act, 1981. 

4.2 The Gardai should be obliged to tell victims of the existence of this right at the reporting stage, before taking the victim’s statement.
4.3The victim’s lawyer should be present when the victim makes his or her statement to the Gardai, if the victim so wishes.

4.4 The victim’s lawyer should have responsibility for providing information to the victim about the progress of the investigation, and should act as a channel of communication between the victim and the authorities. In particular, the victim’s lawyer should ensure that the victim is informed whether the accused has made a statement, whether he has pleaded guilty or not guilty, and whether it has been decided to proceed with the prosecution or not. The victim should also have access through his or her lawyer to the contents of the dossier or pre-trial book of evidence.

4.5 Where a reduction of charges, for example from rape to sexual assault, is contemplated, then it should only be done with the fully informed consent of the victim. He or she should be informed of the consequences of the reduction of the charge; particularly whether the trial will be heard before a lower level court, or whether a reduced sentence will be imposed.

4.6 Victims should be given a say in the type of conditions which may be imposed on bail, via the Gardai, and should be formally notified of the outcome of the bail decision through their legal representative.

PART V: SUMMARY OF CONCLUSIONS AND

RECOMMENDATIONS 
In this Part we set out our conclusions and recommendations.
1. THE NEED FOR CHANGE

a. We conclude that the present policy of the Director of Public Prosecutions not to give reasons for decision to bring or maintain a prosecution is in an unsatisfactory one and recommend it be reformed. 
 2. THE NEW APPROACH TO BE ADOPTED
a. We believe, the authority responsible for prosecuting offences, the DPP, should assume responsibility for communicating with victims and their families when a decision is made by the DPP not to prosecute. 

b. We recommend that where desired, an explanation to complainants/ victims should take place as soon as possible. 

c. We recommend that in the prosecution of sexual offences, the DPP should have direct contact with the victim or the victim’s family and notify them personally of any decision taken to discontinue any prosecution, and ensure that such decisions are carefully and fully recorded in writing and where possible should be disclosed to a victim or a victim’s family.

3. SHOULD WE HAVE AN OFFENCE-STRUCTURED POLICY?
a. It is clear to us that the current policy needs to be reformed. Our view is that DPP must give reasons for decisions to bring or maintain a prosecution with regard to particular offences. 
b. The categories of offences for which we recommend the DPP must give reasons for decisions to bring or maintain a prosecution are set out in Appendix A.

c. We recommend that in the case of the all of the offences set out in Appendix A, the reason for the decision of the DPP to bring or maintain a prosecution should be provided by direct communication with the victim by way of a written response by the prosecutor to the victim, explaining the decision as fully as possible.

4. LEGAL REPRESENTATION FOR VICTIMS

a. We recommend that existing provisions of the Sex Offenders Act, 2001, which introduced legal representation for complainants at the pre-trial stage, should be expanded. 
b. The Gardai should be obliged to tell victims of the existence of this right at the reporting stage, before taking the victim’s statement.
c. The victim’s lawyer should be present when the victim makes his or her statement to the Gardai, if the victim so wishes.

d. The victim’s lawyer should have responsibility for providing information to the victim about the progress of the investigation, and should act as a channel of communication between the victim and the authorities. In particular, the victim’s lawyer should ensure that the victim is informed whether the accused has made a statement, whether he has pleaded guilty or not guilty, and whether it has been decided to proceed with the prosecution or not. The victim should also have access through his or her lawyer to the contents of the dossier or pre-trial book of evidence.

e. Where a reduction of charges, for example from rape to sexual assault, is contemplated, then it should only be done with the fully informed consent of the victim. He or she should be informed of the consequences of the reduction of the charge; particularly whether the trial will be heard before a lower level court, or whether a reduced sentence will be imposed.

f. Victims should be given a say in the type of conditions which may be imposed on bail, via the Gardai, and should be formally notified of the outcome of the bail decision through their legal representative.
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APPENDIX A: SEXUAL OFFENCES IN IRISH LAW 

1. Rape.

2. Sexual assault (whether the offence of which the person was convicted was known by that name or by the name “Indecent assault upon a female person” or “Indecent assault upon a male person”).

3. Aggravated sexual assault (within the meaning of section 3 of the Act of 1990).

4. Rape under section 4 of the Act of 1990.

5. An offence under section 1 of the Act of 1908 (incest by males).

6. An offence under section 2 of the Act of 1908 (incest by females of or over 17 years of age).

7. An offence under section 1 of the Act of 1935 (defilement of girl under 15 years of age).

8. An offence under section 2 of the Act of 1935 (defilement of girl between 15 and 17 years of age).

9. The offence of buggery with a person or with an animal referred to in section 61 of the Act of 1861.

10. The offence of an attempt to commit such buggery referred to in section 62 of the Act of 1861.

11. An offence under section 3 of the Act of 1993 (buggery of persons under 17 years of age).

12. An offence under section 4 of the Act of 1993 (gross indecency with males under 17 years of age).

13. An offence under section 11 of the Criminal Law Amendment Act, 1885 (acts of gross indecency).

14. An offence under section 5 of the Act of 1993 (protection of mentally impaired persons).

15. An offence under section 4 of the Act of 1935 (defilement of mentally impaired females).

16. An offence under any of the following provisions of the Child Trafficking and Pornography Act, 1998 —

(a) section 3 (child trafficking and taking, etc., child for sexual exploitation),

(b) section 4 (allowing child to be used for child pornography),

(c) section 5 (producing, distributing, etc., child pornography),

(d) section 6 (possession of child pornography).

17. An offence under section 2 of the Sexual Offences (Jurisdiction) Act, 1996 (sexual offences committed outside the State).

18. An offence consisting of attempting to commit an offence referred to in any of paragraphs 1 to 17 of this Schedule (other than such an offence that itself consists of an attempt to do a particular act).

19. An offence consisting of aiding, abetting, counselling, procuring or inciting the commission of an offence referred to in any of paragraphs 1 to 18 of this Schedule.

20. An offence consisting of conspiracy to commit an offence referred to in any foregoing paragraph of this Schedule.
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